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INTRODUCTION

The Developmental Disabilities Special Investigative Committee was established by the
Legislature in response to reports from the Department of Justice (DOJ) and the Centers for
Medicare and Medicaid Services (CMS) which documented repeated episodes of abuse and
neglect of residents at the Beatrice State Developmental Center (BSDC). LR 283, passed by the
full Legislature, authorized the Committee to conduct its investigation over the interim and
provide a report of its findings by December 15, 2008.

The composition of the Committee was established by the Executive Board of the
Legislature which appointed Senators Lathrop, Harms, Gay, Cornett, Stuthman, Adams and
Wallman to serve. The Committee has been chaired by Senator Steve Lathrop. Senator John
Harms has served as Vice Chair.

LR 283 established the scope of the Committee’s undertaking. LR 283 provides in
relevant part:

“2. The Developmental Disabilities Special Investigative Committee of the
Legislature is hereby authorized to study the quality of care and related staffing
issues at the Beatrice State Developmental Center. The Committee shall also
investigate the placement and quality of care statewide for the developmentally
disabled in Nebraska, including the determination of whether adequate funding and
capacity exists for persons to be served in the community, options for service
provisions for current residents of the Beatrice State Developmental Center at other
24 hour care facilities in the state, and the staffing practices at 24 hour care
facilities and the relationship of those practices to the quality of care provided to
the developmentally disabled. The Committee shall also study the Department of
Health and Human Services with respect to such facilities, including how and why
services to the developmentally disabled were permitted to decline to the level as
documented by the United States Department of Justice report.” (LR 283)

The work of the Committee necessarily required not only a study of the difficulties at
BSDC, but also a comprehensive study of community based programs and the waiting list for
those families wishing to receive services for a loved one with developmental disabilities. To
fully discharge its duties, the Committee conducted hearings throughout the interim during which
representatives from the Nebraska Department of Health and Human Services (HHS) as well as
various experts in the field were invited to speak. In addition, employees at BSDC as well as
families with loved ones with developmental disabilities addressed the Committee. In some
cases, the testimony related to what Nebraska is doing well and too frequently the testimony
related to significant problems not only at BSDC but in alternative programs employed by the
State in delivery of services.

The Committee received and reviewed volumes of documents related to the provision of
services to individuals with developmental disabilities including studies by the Nebraska
Advocacy Services, the Department of Justice and the Centers for Medicare and Medicaid



Services. The Committee also conducted informal, unrecorded interviews with representatives
from DOJ and CMS.

The Committee believes that a full understanding of the significance of the problems
facing the State of Nebraska as a provider of services to individuals with developmental
disabilities necessarily requires a working understanding of the population, the legal
requirements relative to the care of individuals with developmental disabilities, as well as an
overview of community based programs and the systems in place which are intended to provide
oversight of these services.

This Committee has undertaken this investigation mindful of the fact that services for
individuals with developmental disabilities are delivered by the Nebraska Department of Health
and Human Services which, in turn, is an agency of the executive branch. Our goal is not to
embarrass or fingerpoint. However, to discharge its responsibility as a check and balance against
the Executive branch, the Legislature must necessarily provide a candid and blunt report on the
shortcomings of a system which, for most families, is the only available provider of services to a
high needs population.



SPECTRUM OF DISABILITIES WITHIN THE
DEVELOPMENTALLY DISABLED POPULATION

The phrase “developmental disability” is a legal term. It denotes a disability that
occurred during the first 22 years of life, the majority of which occur around birth or sooner. It
is, in practice, a phrase most often used to describe the intellectually impaired whose disabilities
range from the very mild to profound. The phrase, however, is broad enough to include those
who are “health impaired”. A common example of “health impaired” are those individuals with
significant orthopedic limitations. Very often this group of health impaired individuals has no
intellectual limitation but, rather, face physical limitations which carry with them mobility and
communication challenges.

Frequently those who fall within the phrase “developmentally disabled” carry a dual
diagnosis. The dual diagnosis often involves cognitive impairments coupled with behavioral
health issues and/or other health issues which limit an individual’s ability to ambulate, see, hear,
or speak.

Within each of the classifications of impairments, there is a broad spectrum of
limitations. Intellectual impairments can range from mild to profound. The profoundly impaired
individuals typically have massive brain damage. This group generally functions at a level such
that they are unable to do simple life skills. They will need assistance with the very basic
activities of daily living such as hygiene, dressing and feeding themselves. This group requires a
great deal of care, most of which is directed toward providing for their needs and maximizing
their abilities given their profound intellectual limitations.

A majority of those with intellectual disabilities fall in the moderate range. This group is
functional. These individuals generally stay in the school system for 21 years and, with proper
care and assistance, can transition into an outside setting.

At the mild end of the spectrum are those with mild deficits. With education and
socialization, they become very functional. This is the area in which care providers have
experienced the greatest success.

Just as individuals with intellectual impairments fit on a broad spectrum so too do those
with health and behavioral disabilities. Health impairments can range from mild problems at one
end of the spectrum to those who are medically fragile, including those who take nutrition
through a G tube and breathe with the benefit of a tracheotomy. Similarly, their behaviors fall
on a wide spectrum. At the mild end are those behaviors which, with simple strategies can be
corrected and modified. By contrast, there are, at the other end of the spectrum, those whose
behavior presents a significant risk of harm to the individual or those around him.?

' Dr. Bruce Buehler testimony, June 23, 2008, page 7.
? Dr. Bruce Buehler testimony, June 23, 2008, page 8



OVERVIEW OF SERVICES IN NEBRASKA
FOR INDIVIDUALS WITH DEVELOPMENTAL DISABILITIES

Care for individuals with developmental disabilities is provided in a variety of forms. In
the earliest years of life, most services are provided through a child’s school district. Federal law
mandates that school districts provide for a child’s needs as necessary to educate them to their
full potential. The school districts in Nebraska have, according to those who appeared before the
Committee, done an excellent job in discharging their responsibilities to young Nebraskans with
developmental disabilities. Typically, the services provided by school districts continue to a
child’s 21st birthday, after which time individuals with developmental disabilities turn to the
state for services provided in an array of different settings.

The most comprehensive level of care is provided by Intermediate Care Facilities for the
Mentally Retarded (ICF/MR). BSDC is a state-run ICF/MR. In addition to the Beatrice State
Developmental Center, there are three privately run ICF/MR’s which are operated by Mosaic in
the communities of Axtell, Grand Island and Beatrice. ICF/MR’s provide a full range of services
including medical services and therapy, as well as active treatment.

In addition to its responsibilities as an ICF/MR, the Beatrice State Developmental Center
also provides three other programs. The first is the Outreach Treatment Services Program (OTS),
the purpose of which is to aid community treatment teams in reducing problematic behaviors and
improving the quality of life of individuals who are in community placement. This service
typically involves a team from BSDC, such as a psychologist, human services treatment
specialist, and psychology intern, observing the individual in a residential vocational community
and/or educational setting over a three day period. After a review of the individual’s file, and
following the observation period, the OTS team will provide the community based provider with
strategies for addressing the individual’s behavior issues.

The second program offered by the BSDC is the Intensive Treatment Services Program
(ITS). The ITS program is designed for individuals with behavioral challenges which require
attention in a more secure environment. To accomplish this, BSDC offers 90 to 100 day
admissions to its ITS program. The ITS program employs a biopsychological approach to
assessment, diagnosis, and behavioral stabilization. Treatment modalities include behavior
management, individual counseling, psycho-educational groups, recreational therapy, vocational
therapy and opportunities for individualized experiential learning. Upon completion of the
program, individuals are typically returned to their community setting with recommendations and
a discharge plan formulated to aid in the successful transition from the treatment setting back into
the community.

The final program offered by BSDC is the Bridges Program. The Bridges Program is
operated by BSDC but is located at the Hastings Regional Center campus. The Program
specializes in services to individuals with developmental disabilities designed to provide a
structured therapeutic environment for persons with the most challenging behavior who pose
significant risk to members of the community. This program has a capacity to serve up to 14



adult males. Typically the Bridges Program is utilized only when all other treatment options and
less restrictive environments have failed or are unavailable to meet the needs of the individual.®

The Beatrice State Developmental Center is a unique institution for a number of reasons.
The most obvious unique characteristic of BSDC is the fact that it stands alone as the only state-
run institution for individuals with developmental disabilities. As an ICF/MR, BSDC serves as a
residential facility providing a full spectrum of services typically found in an ICF/MR. BSDC is
also unique because, unlike the private ICF/MR’s run by Mosaic, it has distinguished itself as the
only ICF/MR in the state to have been decertified by CMS and found by the DOJ to have
violated the civil rights of those who rely upon this institution for care, treatment and
rehabilitative services. As of the date of this report, 250 people call BSDC home.

BSDC also finds itself serving the greatest percentage of the more challenging clients
with developmental disabilities. For example, while 50% of the community-based clientele are
mildly disabled, only 16% of BSDC’s clientele are mildly disabled. Similarly, while 29% of the
individuals served in the community fall within the moderate range of disabilities, BSDC’s
population of moderately disabled is only 11%. Severe disabilities represent 10.6% of the
population in the community while 12% of the BSDC population has severe disabilities. Finally,
and perhaps most telling, is the disparity found in services provided to individuals with profound
developmental disabilities. In a community setting, those with profound disabilities represent
only 6.4% while at BSDC they represent 59% of the population.*

BSDC also has a disproportionately higher percentage of those with health and behavioral
issues. Those with uncontrolled or difficult to control seizure disorder represent 39% of the
BSDC population compared to 12% of those in the community. 26% of the population at BSDC
have hearing impairments compared to 4.8% in the community. At BSDC 52% of the
individuals require a wheelchair for mobility in contrast to less than 10% in the community.
Finally, and perhaps most importantly, persons with severe and persistent mental illness in
addition to their developmental disabilities represent 66% of the population at BSDC compared
to 46.3% in community based programs.’

The balance of services provided to individuals with developmental disabilities in
Nebraska occurs in what is generally referred to as the “community-based” side. As of June
2008, 4,116 persons received services through the community-based programs. These services
include day or vocational services, residential and respite services. Typically, the Division of
Developmental Disabilities provides funding for community-based service providers for services
specifically designed to meet the needs of persons with developmental disabilities. These
services include community supports which are services designed to give the person and his or
her family needed assistance. Community support has no requirement of habilitation. Currently
there are approximately 3,500 people receiving day or vocational services under this form of
service.

? Testimony of Ron Stegemann, June 23, 2008, p. 74.

* These percentages reflect the current composition of individuals residing at BSDC. As residents from BSDC are
moved into community-based settings, the mild disabilities as a percentage of the overall BSDC population will go
down and the percentage of profoundly disabled and those with difficult behavioral issues is expected to increase.
> Testimony of Dr. Lee Zlomke, June 23, 2008, page 61.



Community-based programs also include what are known as “day and residential”
services. Day and residential services, in turn, are broken down between assisted or supported
services. Assisted services are typically provided in a group setting where staff are providing
services to more than one individual on an ongoing basis. Assisted residential services are
delivered to individuals who require the ongoing presence of providers staffed to meet the
residential needs. Assisted residential services may take place in a group home setting or an
apartment where two or three individuals live with staff present whenever they are at home. By
contrast, supported residential services are delivered to individuals who require the presence of
staff only intermittently to meet their residential needs. This is typically found with individuals
who are more independent and can live in an apartment or a house without supervision most of
the time either because they have natural supports in place or their higher level of functioning
lends itself to less supervision.

In both types of residential services the community-based provider is expected to provide
habilitative training and supports which typically include teaching skills such as hygiene,
socialization, communication and independent living skills such as budgeting and shopping,
cooking, housekeeping and laundry. Further, provider staff may also need to support individuals
in either setting with transportation and duties such as check writing, handling the mail,
medication administration and attending to doctor appointments.

Assisted day services also come under the umbrella of community-based care. Assisted
day services are provided to individuals who require the ongoing presence of providers staffed to
meet their needs during normal work hours. These services may take place in a sheltered work
shop, or during work crew activities such as on a mowing crew or a janitorial crew in a local
business. This service also includes work stations in industry where provider staff may operate a
work crew in a factory setting.

Specialized respite care is also available through community-based providers. This
service provides families with trained staff for short breaks from caring for their loved one.
There are currently 480 families receiving this service. Finally, there are community support
programs which fall within the category of community-based services. These programs allow
family and guardians to hire their own personal provider to meet their needs. This category of
supports includes assistive technologies, home modifications and vehicle modifications. There
are approximately 60 persons in the community availing themselves of the community support
program.

LEGAL AND REGULATORY FRAMEWORK

The legal and regulatory framework which governs the state’s responsibility for care of
individuals with developmental disabilities begins with the United States Constitution but also
includes federal law, federal regulations and state law.

® Testimony of Karen Kavanaugh, June 23, 2008, pages 88-91.



Duty Owed to Persons in an Institutional Setting

The 14th Amendment to the United States Constitution as well as the Americans with
Disabilities Act of 1990 set forth the three paramount duties owed to a person receiving care in
an institutional setting. The first, and perhaps most important duty, is the duty of protection.
People who reside in an institution such as the Beatrice State Developmental Center have a
constitutionally protected liberty interest in safety. The United States Supreme Court in
Youngberg v. Romeo, 457 U.S. 307 (1982), held that the state has an unquestioned duty to
provide reasonable safety for all residents within the institution. This duty of reasonable safety
extends to protection from unreasonable restraints which includes both chemical and mechanical.
This duty also requires that the state provide appropriate and adequate medical care, food, and
shelter. Similarly, this duty requires that the state provide an environment free from verbal
abuse and humiliation as well as freedom from physical assault and abuse.” The duty to provide
a safe environment is violated when an individual at BSDC is placed in danger of physical or
psychological harm as a result of inadequate staffing, inadequately trained staff or inadequate
supervision.

The second duty, which also has its origins in the United States Constitution, is the
requirement that those individuals who reside at a facility such as BSDC receive training or
habilitation. In Youngberg, the Court recognized that persons with developmental disabilities
have a constitutional right to minimally adequate training. The essence of this requirement is
regular systematic provision of activities and programs designed to help develop new skills, and
maintain skills that have already been learned. The measure for whether or not the state has met
its duty to provide training and habilitation is whether or not the facility’s practices substantially
comport with generally accepted professional practice. The measure of “generally accepted
professional practice” is, in turn, found in the CMS regulations that are discussed below as well
as the expert opinions of providers in the field as to the prevailing standards of care.

The third duty owed by the state to individuals receiving care in an institutional setting is
the mandate of integration. This duty arises not so much from the Constitution as it does from
the Americans with Disabilities Act of 1990 as interpreted in Olmstead v. L.C., 527 U.S. 581
(1989). In Olmstead, the U.S. Supreme Court held that undue institutionalization qualifies as
prohibited discrimination by reason of disability under the public service portion of the ADA.
The Court came to this conclusion for two primary reasons, both of which are important to fully
understand the breadth and the limitations of the O/mstead decision. First, the Court recognized
that the continued institutional placement of persons “who can handle and benefit” from
community settings perpetuates unwarranted stigmatizing assumptions that the persons so
isolated are incapable or unworthy of participating in community life. Secondly, the Court
reasoned that confinement in an institution, such as BSDC, severely diminishes the every day life
activities of individuals including family relations, social contacts, work options, economic
independence, educational advancement, and cultural enrichment.

" Our own state law, Neb. Rev. Stat. §83-1,202(8), recognizes that the first priority of the state to persons with
developmental disabilities should be to ensure that such persons have sufficient food, housing, clothing, medical
care and protection from abuse or neglect.



Olmstead is very clearly an important decision from the United States Supreme Court as
it relates to providing care to individuals with developmental disabilities. Ultimately, Olmstead
stands for the proposition that professionals must conduct reasonable assessments in determining
whether a person residing at a center such as BSDC is either (1) able to handle or (2) can benefit
from, community settings. If, based on that assessment, the individual is found to be either able
to handle, or benefit from, community settings, that resident is a qualified individual within the
meaning of the ADA and the duty to integrate him or her in the community arises. This duty to
integrate, however, is not an unqualified mandate for placement in community settings. In fact,
the duty to integrate is subject to a qualification found in federal regulations at 28 C.F.R.
35.130(9)(e)(1), 1998 which states that: “Nothing in this part shall be construed to require an
individual with a disability to accept an accommodation which such individual chooses not to
accept.” The regulations further provide that persons with disabilities must be provided with the
option of declining to accept the particular accommodation. ‘“Accommodation” as used in the
context of an individual with developmental disabilities in an institution is placement in a
community setting.

What is evident from the duty imposed by the ADA, and the qualification of that duty
found in the Code of Federal Regulations, is that where an individual is able to handle or can
benefit from the community setting, the state has a duty to place them in such a setting rather
than leave them in an institution but that duty is subject to the right of the institutionalized person
to decline the accommodation, which is to say the individual may decline to be transferred to a
community setting.® °

Federal Regulatory Oversight of ICE/MR’s

Beyond the United States Constitution and the ADA, the primary regulatory process in
place for ICF/MR’s is found in the rules and regulations of CMS. Because the State of Nebraska
receives well over half of its funding from the federal government for the operation of the
ICF/MR’s, including BSDC, CMS was put in place to provide regulatory oversight of such
facilities.

The regulatory process employed by CMS involves eight “conditions of participation”.
These eight conditions of participation are the overriding principles which govern CMS’s
evaluation of the performance of ICF/MR’s across the country. Those eight conditions of
participation are:

(1) Governing body management
(2) Client protections

3) Facility staffing

4) Active treatment services

¥ Testimony of Bruce Mason, June 23, 2008, pages 23-27.

? As the State of Nebraska attempts to reduce the census at Beatrice State Development Center, one can easily
imagine an individual who is able to handle or can benefit from a community setting but whose guardian is
unwilling to agree to placement outside of BSDC. Witness-attorneys Bruce Mason and Jodi Fenner provided the
committee with a thoughtful discussion on a process and procedure which might be employed in those instances
where the state believes placement in a community setting is appropriate but is unable to secure the permission of
the individual’s guardian. See testimony of Bruce Mason and Jody Fenner, June 23, 2008, pages 22-54.



(5) Client behavior and facility practices
(6) Healthcare services

(7) Physical environment

(8) Dietetic services.

In addition to the eight conditions of participation, there are 56 standards. These
standards provide the measure by which ICF/MR’s receiving federal funding are judged.

It is important to note that the duties imposed upon an ICF/MR by virtue of the
Constitution and the ADA are separate from the CMS regulations. While the Constitution and
the ADA focus on the fundamental rights of the residents of an ICF/MR, the CMS regulations
provide the standard of care for how such a facility should be operated.

The process by which ICF/MR’s are measured is an inspection of the facility generally
referred to as a “survey.” Surveys may be conducted by either a state agency or regulators from
CMS. The state agency responsible for conducting surveys of ICF/MR’s, including BSDC, is the
Licensure Unit of the Division of Public Health which, while it is a part of the Nebraska
Department of Health and Human Services, stands alone as a separate sub-agency so as to ensure
surveys are conducted in an unbiased manner.

The process by which ICF/MR’s are surveyed, regardless of whether it’s undertaken by
the state or CMS, generally involves an onsight visit to the facility, typically over a period of
days. The survey will include onsight observations as well as file and record reviews. Once a
survey is complete, any deficiencies, or breaches in the standards of care, are presented to the
facility, which is then provided an opportunity to respond with a plan of correction. Generally
speaking, the plan of correction is provided within 90 days and sets forth the institution’s plan to
resolve the deficiencies.

In addition to regular surveys, ICF/MR’s are subject to two additional surveys. One is
what is referred to as an “immediate jeopardy” survey. As the name would suggest, immediate
jeopardy surveys are conducted in response to a situation in which a client is found to be in
immediate jeopardy of danger or injury. These surveys focus on the condition or situation that
presents an immediate danger to a resident. The other type of survey is a follow-up survey.
These surveys are typically done to determine whether or not an institution who has provided a
plan of correction has actually followed through on that plan of correction and resolved the
deficiency found at the time of an annual or immediate jeopardy survey.

State Law
In addition to the requirements of the United States Constitution and the ADA, state law

relating to individuals with developmental disabilities is derived from the Developmental
Disabilities Services Act which is found at Neb. Rev. Stat. §83-1,201 through 83-1,227.



Oversight of Community-Based Programs

In contrast to regulations that apply to ICF/MR’s, community based oversight is
characterized by far fewer regulations and much less frequent inspections.

Where ICF/MR’s are subject to CMS regulations, community-based programs are subject
only to state regulations which are nowhere near as comprehensive as their federal counterpart.
Similarly, where ICF/MR’s are subject to annual surveys, surveys of community providers which
are done by the Nebraska Department of Health and Human Services occur only every four or
five years.

Beyond the state’s regulatory process, the cornerstone of the oversight of community-
based programs is found in three safeguards. The first safeguard is the certification process.
Most, but not all,'’ providers must be certified by the Nebraska Department of Health and
Human Services before they can provide services to individuals with developmental disabilities.
That certification process requires that a provider demonstrate compliance with applicable state
standards for the care and treatment of individuals with developmental disabilities.

The second safeguard with respect to community-based care is the monitoring of services
by each individual’s service coordinator. Those receiving services in the community are
provided with a service coordinator. The service coordinator is responsible for ensuring that
various services such as residential transportation, medical, dental, etc. are provided to those with
a community-based placement. These service coordinators have regular contact with their clients
and it is the prevailing view in the industry that service coordinators provide an effective measure
of oversight as they carry out their responsibility to those placed in a community setting.

Those in the community-based provider industry also point to an additional safeguard for
those with a community-based placement. The industry believes that families and the clients
themselves provide a measure of oversight. For those who are placed in residential facilities,
many are frequently seen by family members who, when the occasion arises, can express
concerns or complaints to service coordinators regarding the level of care or the presence of
problems in a particular placement. Similarly, many of those placed in the community are higher
level functioning adults. Because of their higher level functioning, many hold jobs and otherwise
come into contact with other adults besides their care providers. This affords the client an
opportunity to express concerns regarding their placement such as occasions of abuse and neglect
that may occur in a residential setting.

1 Facilities with fewer than 4 beds do not require certification.
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HISTORY OF BSDC

The history of Beatrice State Developmental Center generally parallels the prevailing
attitudes towards the mentally retarded. When BSDC was established in 1885, it was known as
the Nebraska Institution for Feeble-Minded Youth (NIFMY). The purpose of the facility was to
provide shelter and protection for those who were generally referred to as “imbecile or feeble-
minded.”

In keeping with the then prevailing attitude that individuals with mental retardation
should be segregated and warehoused, the Legislature, in 1915, passed three laws touching the
lives of those individuals. First was a law which provided for the sterilization of individuals
with mental retardation. The second law provided for the civil commitment to NIFMY of
individuals with mental retardation. Finally, the legislature mandated that NIFMY accept people
who were judicially determined to be “idiot, imbecile or feeble-minded.”

The role of BSDC continued to track prevailing norms for the balance of the 20th
Century. By the late 1960’s, 2,300 people lived at BSDC in what were generally dormitory-
styled settings which had a capacity for only 800. The overcrowding at BSDC led inevitably to a
lack of training and habilitation for residents. Those who were higher functioning often were
providing care to the more vulnerable.

BSDC, as did most state facilities around the country, continued to warehouse people
with mental retardation with little changing until 1972 when a class action was filed in the United
States District Court for Nebraska. (Horacek v. Exon, 375 F.Supp. 72 (D. Neb. 1973). The class
action challenged the underlying assumptions that prevailed at BSDC and the operation of the
center that reflected assumptions made about the residents.

After three years of litigation, the federal court entered a Consent Decree approving the
settlement entered into between the class of private plaintiffs and the State of Nebraska. The
Horacek Consent Decree recognized the constitutional rights of individuals with mental
retardation at BSDC. Their constitutional rights extended to protection from physical and
psychological harm as well as their right to habilitation. The Consent Decree also called for the
reduction of the population from approximately 1,200 to a “goal” of 250 within three years.

For a time, primarily in the 1990’s, the Beatrice State Developmental Center represented
the gold standard of care for those receiving treatment in an institutional setting. By 2001,
problems at the Beatrice State Developmental Center began to emerge once again as documented
in surveys done by CMS from 2001 through 2007. The shortcomings of the Beatrice State
Developmental Center came to a head with the finding by the Department of Justice in 2008 that
the civil rights of residents of BSDC were violated as a result of regular instances of abuse and
neglect at the facility. In addition to the findings of the Department of Justice, CMS, after
providing the State with repeated opportunities to correct the problems of BSDC concluded,
following a November 2007 survey, that BSDC was so far out of compliance with the conditions
of participation that decertification was an appropriate remedy. As a consequence, the Beatrice
State Developmental Center was decertified by CMS on December 5, 2007. As a consequence of
the decertification, the State of Nebraska lost over half of the funding to operate BSDC or

11



approximately $28.5 million. Finally, the decision by CMS to decertify BSDC has been
appealed by the State of Nebraska. A hearing on that appeal was held November 19, 2008 before
an Administrative Law Judge who is not expected to provide a decision any sooner than June,

2009.!"

' This brief history of BSDC is a summary of the HISTORICAL ORIGINS OF THE BEATRICE STATE
DEVELOPMENT CENTER found in the report An Indictment of Indifference prepared by Nebraska Advocacy
Services, Inc., December 5, 2007. For a more thorough treatment of the subject matter, refer to this document found

at “E” in the appendix attached to this report.
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FAILURES AT BSDC

The Beatrice State Developmental Center has been the subject of two separate federal
investigations. While each of the federal investigations have different criteria for evaluating the
performance of BSDC, they have, through different approaches, come to the same conclusion:
that BSDC has failed the residents at a very fundamental level.

The reports of the DOJ and CMS have been the subject of much discussion and media
coverage over the last year. Nevertheless, they provide the most thorough assessment of the
Beatrice State Developmental Center and, for that reason, the committee feels that a summary of
their findings is appropriately incorporated into this report.

Department of Justice

The Department of Justice initiated an investigation into the Beatrice State
Developmental Center pursuant to the Civil Rights of Institutionalized Persons Act (“CRIPA”),
42 U.S.C. §1997. The focus of an investigation pursuant to CRIPA is patterns and practices of
conduct that violate the constitution or federal statutory rights of persons with developmental
disabilities who are served in public institutions.

From October 15 through 19, 2007, the Department of Justice conducted an in-depth, on-
site review of BSDC with the benefit of expert consultants in the areas of protection from harm,
training and behavioral services, psychiatry, healthcare, and nutritional and physical
management. Their on-site investigation included interviews with administrators, professionals,
staff and residents. The investigation also included observations of residents in a variety of
settings. The Department of Justice has concluded “that numerous conditions and practices at
BSDC violate the constitutional and federal statutory rights of its residents. In particular, [the
Department of Justice found] that BSDC fails to provide residents with adequate: (A) protection
from harm; (B) training and associated behavioral and mental health services; (C) healthcare,
including nutritional and physical management; and (D) discharge planning and placement in the
most integrated setting.”"?

The DOJ Report concluded “BSDC residents are subjected to abuse and neglect and
suffer a high number of incidents that often result in injuries or other poor outcomes. We found
consistent patterns of staff actions that often subjected residents to repeated preventable injury.”
The safety consultant involved in the DOJ investigation concluded that “the nature of many
abuse and neglect allegations, and the frequency with which they are made, suggests a “culture
undercurrent that betrays human decency at the most fundamental levels...basic human dignities
are violated with considerable regularity at BSDC.”"?

With regard to the risk of harm to residents, the DOJ observed: “Lack of adequate staff
supervision, environmental and safety concerns, as well as the failure to provide adequate
behavior and mental health supports all contribute to an increased risk of harm for many

12 etter from DOJ to the Honorable David Heineman dated March 7, 2008. (p- 2) (hereinafter DOJ Report)
B DOoJ Report p. 4.
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residents on a day to day basis.”'* The report detailed an alarming number of fractures and

injuries caused by resident to resident aggression as well as a failure to develop and implement
safeguards to reduce the frequency of resident falls. Indeed, the report noted “most of the
resident injuries appear to occur due to inadequately addressed behaviors — sometimes from self-
injury, and sometimes from unchecked aggression of another resident.”"

The Department of Justice also recognized that many of the residents at BSDC have
medical conditions which compromise the ability of the residents to swallow and digest their
food and beverages. Notwithstanding these medical conditions, the DOJ found “several
instances in which staff failed to adequately protect residents from consuming food or fluids that
could cause them serious harm.”'®

The DOJ’s exhaustive report focused a great deal of attention on “staffing concerns.” In
relevant part, the report concludes the following with respect to staffing concerns at BSDC:

Many of the deficiencies at BSDC with regard to safety are linked to
staffing difficulties. Our safety consultant characterized the BSDC work force as
‘wrought with exhaustion and discontent’. She reported that some employees
pleaded for help in order to acquire adequate staffing assistance for the health and
welfare of the residents. During our visit, BSDC’s staff expressed concerns about
being assigned to work with residents without being trained on how to properly
support and care for them. They also told us about their concerns relative to
unsafe working conditions due to severe staff shortages, employee exhaustion, and
lack of adequate training, and disgruntled co-workers...

During the week of our visit in October 2007, the facility had vacancies in
117 of 411 direct care staff positions. In addition to these, there were vacancies for
a physician, six nurses, a nurse supervisor, a physical therapist, two team leaders,
and two compliance specialists. Many of these positions have been unfilled for
months.

Given a large number of staff vacancies, the facility has relied heavily upon
requiring current staff to work overtime. BSDC’s records reveal that direct care
staff had been working overtime, sometimes on double shifts, for more than a year
now...Overtime is often mandatory for current BSDC staff. We spoke to numerous
staff who related their concerns about having to work multiple double shifts (16
consecutive hours) within a single week to provide care to residents....

Needless to say, the demands of current BSDC staffing practices placed
both emotional and physical stress on the staff that may lead to an environment that
is more conductive to abuse, neglect and mistreatment. At the very least, tired and
overworked staff will be less likely to take the initiative and responsibility

“DOoJ Report p. 9.
> DOJ Report p. 11.
'“DOJ Report p. 11.
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necessary to provide residents with the programming, care and treatment they need,
especially if the residents have difficult behaviors or complex healthcare needs.”

The DOJ Report was also critical of BSDC’s response to client behaviors. The report
noted that the programs themselves are typically well-developed but the implementation of the
programs in practice is inadequate. The implementation deficiencies, in turn, were attributed to
staffing difficulties. The report noted that “the behavior programs at BSDC involve multiple
distinct steps or procedures. New staff, temporary staff, “on-call” staff, or staff pulled from other
units are often unfamiliar with the particulars of the lengthy and detailed individual behavior
programs. This leads to faulty implementation. The report also observes that the difficulties
with implementation lead to “a rather consistent reaction to behavioral problems, where staff
quickly move from behavior response blocking to physical restraints to mechanical restraints.”

After acknowledging that many of the residents at BSDC have a dual diagnosis of mental
illness and developmental disabilities, the report observed there are deficiencies with respect to
psychiatric care. BSDC’s reliance upon a part-time psychiatrist who provided care two days per
month was simply inadequate given the number of individuals with mental health issues as well
as the severity of the problems they present with.

The report also observed that BSDC “too often fails to provide residents with adequate
healthcare.”'® As one might expect, the concerns centered on health risks related to “bowel
impactions and obstructions, pneumonia and aspiration pneumonia, skin breakdown, seizures and
fractures due to osteoporosis.”’’ The report observed that many of these types of health
conditions are preventable with proper care.

The DOJ Report then went on to make a series of specific recommendations for
improvement.

As a consequence of the investigation conducted by the DOJ, the State and the DOJ
entered into a summary agreement in order to avoid “protracted and adversarial litigation.” The
summary agreement was the basis of a consent judgment, which was signed and entered as an
Order and Judgment of the U.S. District Court for the District of Nebraska by Judge Richard G.
Kopf on July 2, 2008. That Consent Decree is found in the Appendix at “C”.

Before reviewing the requirements of the Summary Agreement, it is important to note the
relationship between the DOJ and the Centers for Medicare and Medicaid (CMS). Though both
the DOJ and CMS have ongoing investigations at BSDC, there is in fact and for all practical
matters, no relationship between the two entities. Neither the DOJ nor CMS report to the other,
share jurisdiction, or coordinate findings or recommendations. The DOJ derives its authorization
to act from the Civil Rights of Institutionalized Persons Act (CRIPA), 42 U.S.C. 1997. CMS
derives its authority from its appropriations of Medicaid and Medicare funding. Thus, CMS may
cause the State to relinquish its Medicare and Medicaid funding while the focus of DOJ is on the
protection of the BSDC residents’ civil rights. It is plausible however to suggest that should the

" DOJ Report pages 13-14.
¥ DOJ Report page 25.
¥ DOJ Report page 25.
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State remedy the deficiencies cited by CMS, the residents’ civil rights would be restored. The
State is still required though to meet the intent and spirit of the Summary Agreement.

Summary Agreement

The Summary Agreement is a lengthy document divided into three sections: Legal
Framework, Office of the Independent Expert and Remedial Measures. Each section sets forth
specific requirements the State has agreed to meet.

The legal framework section not only establishes the jurisdiction of the DOJ to act
pursuant to CRIPA but it sets out the timeframes for compliance. Throughout, there are specific
measures for the State to accomplish. Unless otherwise noted, compliance with these measures is
to begin within 90 days of the filing of the Consent Judgment. Furthermore, the Consent
Judgment recognizes that both the State and the DOIJ anticipate full implementation of all
provisions will take four years. The Court will maintain jurisdiction an additional year to ensure
maintenance of the changes.

Unique to the DOJ agreement as compared to the CMS investigation is the appointment
of an Independent Expert, John J. McGee, Ph.D. Because the DOJ focus is the protection of
individuals’ civil rights, an independent expert is appointed to assist the State.
The Independent Expert reports directly to the Court. He is required to report at least quarterly to
the parties regarding the State’s implementation efforts and compliance with the Summary
Agreement.

The State is required to notify the Independent Expert regarding any death of a resident;
serious incidents, including but not limited to, allegations of abuse and/or neglect; incidents
producing a serious injury; incidents involving prolonged physical and/or mechanical restraint;
and incidents involving law enforcement personnel. The Independent Expert is to be also
provided with copies of discharge plans for residents transitioning out of BSDC.

The last section of the Summary Agreement is the most lengthy as it sets out the steps to
be taken to correct those violations of the residents’ civil rights. The “Remedial Measures”
section covers an exhaustive range of care issues. Again, unless otherwise specified, compliance
efforts with these measures were to be underway within 90 days of the Consent Judgment being
filed.

While the Committee believes the requirements in the Settlement Agreement provide an
appropriate road map for improvements within BSDC, it is impossible to verify the current status
of each of these requirements as the Independent Expert has not issued a report to date. The
Independent Expert was to provide a quarterly report on October 1, 2008 but the Committee has
been informed that his first report will not be available until the end of December.

The DOJ investigations focus on the civil rights of those in institutions and the
Department’s guidelines are considered more of a “baseline” or “floor,” while CMS’ standards
are more specific. As a consequence, even if all of the requirements of the Settlement Agreement
are met, it is possible that CMS will still have specific concerns. It is also the Committee’s
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understanding that even though there are explicit deadlines in the Settlement Agreement, the
DOJ realizes that changes of the type envisioned by the Settlement Agreement will take a
considerable amount of time.

17



Centers for Medicare and Medicaid Services

As noted earlier, BSDC is an “intermediate care facility for people with mental
retardation” (ICF/MR).** As an ICF/MR, and in order to qualify for Medicaid reimbursement,
BSDC must be certified and maintain compliance with certain federal standards, known as
“Conditions of Participation” (CoPs).”!

The Centers for Medicare & Medicaid Services (CMS) is the federal agency responsible
for ICF/MR certification and compliance. To determine whether a provider is complying with a
particular “condition of participation” (CoP), CMS surveyors evaluate the manner and degree to
which the provider satisfies each of the standards within the condition.”> A “condition level”
deficiency (as opposed to a less serious “standard level” deficiency) is one “where the
deficiencies are of such character as to substantially limit the provider's or supplier's capacity to
furnish adequate care or which adversely affect the health and safety of patients.” The principal
focus of the survey is on the “outcome” of the facility’s implementation of ICF/MR active
treatment services.” In other words, attention is focused on what actually happens to individuals:
“whether the facility provides needed services and interventions; whether the facility insures
individuals are free from abuse, mistreatment, or neglect; whether individuals, families and
guardians participate in identifying and selecting services; whether the facility promotes greater
independence, choice, integration and productivity; how competently and effectively the staff
interact with individuals; and whether all health needs are being met.”*

There are several components of the “active treatment process”: (1) a comprehensive
functional assessment, (2) an individual program plan (IPP), (3) program implementation, (4)
program documentation, and (5) program monitoring and change.”> As part of the initial
comprehensive functional assessment, the individual’s interdisciplinary team is to identify all of
the individual’s:

* Specific developmental strengths, including individual preferences;

* Specific functional and adaptive social skills the individual needs to acquire;
* Presenting disabilities, and when possible their causes; and

» Need for services without regard to their availability.*®

2% According to the Centers for Medicare and Medicaid Services, there are currently 7,400 ICF/MR’s in the United
States, which serve approximately 129,000 people. Most of the individuals who receive care provided by ICE/MR’s
have other disabilities as well as mental retardation. Many of the people who are served by this program are also
non-ambulatory, have seizure disorders, behavior problems, mental illness, are visually-impaired or hearing-
impaired, or have a combination of these conditions. “Background and Milestones—Intermediate Care Facilities for
People with Mental Retardation (ICF/MR)” available at
http://www.cms.hhs.gov/CertificationandComplianc/downloads/ICF/MR_Background.pdf.

2142 CFR Part 483, Subpart I, Sections 483.400-483.480.

22 These standards are often referred to as “tags.”

23 State Operations Manual - Appendix J - Guidance to Surveyors: Intermediate Care Facilities for Persons With
Mental Retardation. Available at http://www.cms.hhs.gov/manuals/Downloads/som107ap_j_intermcare.pdf

* http://www.cms.hhs.gov/GuidanceForLawsAndRegulations/09 ICF/MR.asp

23 42 CFR 483.440(c)(3), 42 CFR 483.440(c), 42 CFR 483.440(d), 42 CFR 483.440(e), and 42 CFR 483.440(f).

28 http://www.cms.hhs.gov/manuals/Downloads/som107ap_j_intermcare.pdf
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The interdisciplinary team is then responsible for preparing an IPP, which includes opportunities
for individual choice and self-management, identifies objectives, and includes strategies,
supports, and techniques to be employed. The client then receives a continuous active treatment
program “consisting of needed interventions and services in sufficient intensity and frequency to
support the achievement of IPP objectives,” with a comprehensive functional assessment on an
annual basis.”’

History of CMS Involvement at BSDC

Both CMS and the Nebraska Department of Health and Human Services (through the
Licensure Unit of the Division of Public Health) have conducted surveys at BSDC over the last
ten years. In fact, up until 2006, the State of Nebraska completed all of the surveys at BSDC.
During 2006 and 2007, CMS used its own surveyors to survey BSDC (except for complaint
surveys) and in 2008, CMS again began to partner with the State of Nebraska surveyors when
surveying BSDC.

Results of CMS Surveys

There are approximately 2,000 pages of “survey activity” concerning BSDC in the last
decade. Since September 2006, BSDC has been surveyed on nine separate occasions, including
one full survey, four follow-up surveys to immediate jeopardy situations, three other follow-up
surveys, and an incident investigation. BSDC was determined to be out of compliance with seven
of the eight CoPs in September 2006, and at all times since, BSDC has remained out of
compliance with at least two conditions of participation.

The survey that is the subject of ongoing litigation between BSDC and CMS is the survey
with the completion date of November 7, 2007. In this survey, CMS determined that four CoPs
were not met and that one deficient standard posed an “immediate jeopardy” (1J) to client health
and safety. The out of compliance CoPs were:

* Governing Body and Management;
¢ (lient Protections;

Facility Staffing; and

Active Treatment Services.

As CMS stated, “The facility failed to take appropriate corrective action with
substantiated physical abuse cases, with allegations of abuse, neglect and mistreatment, with
injuries of unknown source investigations, and with client to client abuse investigations.”*® CMS
summed up the situation in this way:

“One begins to see how the various unmet CoPs begin to feed each other: lack of
sufficient staff leads to lack of time to train staff, which leads to staff being
unfamiliar with the needs of clients, which leads to lack of active treatment
programs, which leads to frustrated and disruptive clients, which leads to abuse

27
Id.
2% Respondent’s Pre-Hearing Brief, July 17, 2008.
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and mistreatment of clients by staff and by other clients, etc. And it is likely that
the staff shortages affected BSDC’s unwillingness to adequately discipline staff
involved with client mistreatment. BSDC’s problems were systemic in nature,
which leads to the next, unmet CoP, [Governing Body and Management].”*’

CMS notified BSDC that its participation in the Medicaid program would be terminated
on March 7, 2008, if the situation was not corrected. A follow-up survey concluding on March 4,
2008 resulted in a determination that five CoPs were not met and that three 1J’s existed. A further
follow-up survey on March 7, 2008 found that the 1J’s had been removed, but that BSDC
continued to have condition-level deficiencies (four). CMS then terminated BSDC’s Medicaid
approval because of its inability to meet the Medicaid CoPs.*

At the June 23, 2008 public hearing, Jodi Fenner, Legal Counsel to the Nebraska
Department of Health and Human Services, confirmed an outline of BSDC’s recent relationship
with CMS:

SENATOR LATHROP: ...[A]s I read the history of our CMS evaluations and
the State’s response, it looks something like this: CMS comes in and says, these
are the problems. The State has responded by saying, we’ll do this to fix it. CMS
has come in and said, okay, what did you do? And we’ve said, well, we didn’t
even get everything done we said we’d do. And they say, you know, you’re out of
compliance. And then we say, well, we’ll do this to get into compliance. And
that’s been the history since 2001—a series of evaluations, promises by the State
followed by more evaluations where we admittedly haven’t done what we
promised to do and we remain out of compliance.

JODI FENNER: That is correct.

SENATOR LATHROP: And essentially what’s happened to us, to us being the
State of Nebraska, is that finally CMS said enough is enough. And we had in, I
think it was December, we made our last promise and they came in since
December and said, we’re decertifying you because you’ve given us promises and

you’re not fixing the problem. Would that be a fair summary of our relationship
with CMS since 2001?

JODI FENNER: I think that’s correct.

*1d. at 10.

3% Because BSDC filed an appeal prior to the termination date, “CMS has held the termination in abeyance, pursuant
to Section 1910(b)(2) of the Social Security Act, which provides that a Medicaid provider agreement with any
[ICF/MR] that is dissatisfied with the Secretary’s determination that the ICF/MR does not qualify for Medicaid
participation and that has requested a hearing, will continue in effect until a hearing decision is issued by the
Secretary.” Id. at 2.
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CMS’ Discussions with the Committee

The Committee also met with representatives from CMS in an unrecorded meeting.
Based on this meeting, it is the understanding of the Committee that on average five percent of
facilities are out of compliance with one or more of the eight CoPs nationwide. The Committee
also understands that the only other facility that did not meet seven out of the eight CoPs was in
[llinois, five years ago. There has been only one facility besides Nebraska that has had its
funding terminated.

As mentioned above, at the time of the September 2006 survey, BSDC was found to be
out of compliance in seven of the eight CoPs. As a result, CMS recommended consultation
because the methods that BSDC were using were outdated. BSDC reacted slowly to this
recommendation but eventually brought in a consultant. In the end however, the facility was
unable to make necessary changes and the November 2007 survey found that BSDC still
remained out of compliance with four of the CoPs. As a result, CMS began the termination
process.

One of the main concerns expressed by CMS was, though there appeared to be a will to
make changes, there was little or no follow-through. CMS provided BSDC with many
opportunities to make necessary changes but even during its most recent survey in April 2008,
BSDC remained out of compliance with three CoPs. In most cases where a facility is found to be
out of compliance with a CoP, it is given 90 days to show improvements. In the case of BSDC, it
has been given over 500 days by CMS. While CMS indicated that the plans of correction have
improved, they were still not satisfied with the changes at the facility.

Nebraska Advocacy Services, Inc.

In December 2007, Nebraska Advocacy Services, Inc. (NAS) issued a report concerning
its own ongoing investigation of BSDC.>' NAS is “federally mandated to provide legal and other
advocacy services on behalf of persons with disabilities, including persons with developmental
disabilities and persons with mental illness.” It is further authorized to investigate potential abuse
or neglect, as well as the health and safety of individuals with developmental disabilities in both
institutional and community settings.*

NAS has reviewed the CMS surveys dating back to 2001, and since November 2006, its
legal advocacy staff has visited BSDC twice a month to conduct inspections and on-site reviews.
While NAS documented a history of problems at BSDC in its report, it provided extensive
details of BSDC’s most recent and relevant failures in 2006-2007.>

31 The NAS report, "An Indictment of Indifference--A Report of the Investigation of the Beatrice State
Developmental Center By Nebraska Advocacy Services, Inc.," is attached.

32 Federal statutes, including the Developmental Disabilities Assistance and Bill of Rights Act of 2000, 42
U.S.C. Sect. 15001 et. seq.

33 The chronology of NAS’s investigation is contained on pages 21-24 of its report.
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In its report, NAS incorporates the CMS findings and conclusions from 2006-2007,
confirming the CMS findings from its own ongoing observations, analyses, inspections, record
reviews, and consultations. In sum, the practices at BSDC have, according to NAS,
“substantially departed from accepted professional standards of care” in violation of federal law
and regulations. “The evidence is clear that Nebraska state officials failed and continue to fail to
provide adequate active treatment/habilitation for residents at BSDC; rather, staff convenience
necessitated by chronic understaffing drives habilitation.”*

Summary of DOJ, CMS and NAS Investigations

While the Committee has provided a summary of the DOJ, CMS and NAS findings, it is
important to remember that these summaries are supported by very troubling instances of abuse
and neglect at BSDC. A few examples of how those instances of abuse and neglect impact the
lives of the residents at BSDC are set forth below. These are merely examples. Unfortunately,
the CMS, DOJ and NAS reports are replete with equally appalling instances of abuse and neglect
visited upon the residents at BSDC as a consequence of the systemic failures at the BSDC:

BSDC investigators substantiated mental abuse of resident WC after concluding
that staff engaged WC in a “game” of what could be called “canine catch” in
August 2007. This involved staff tossing WC’s pop bottle across the room,
instructing the resident to retrieve or “fetch” the bottle, and then return it. After
repeating this “game” at least twice, a staffer was observed hiding the bottle behind
her back while motioning WC across the room to find the bottle. Not realizing that
the staffer had the bottle, WC ran around the room aimlessly searching for it.

BSDC investigators substantiated both mental and physical abuse of resident UA,
who requires enhanced staffing to meet his needs. In June 2007, a direct care staff
worker began to taunt and upset UA while playing a board game. After the
resident reached out in frustration, the staffer retaliated by shoving UA and
knocking him to the floor, causing a purple bruise to the resident’s right elbow.

BSDC investigators substantiated both mental and physical abuse where, in April
2007, a male staff worker “slammed” resident TW into a wall for pretending to take
a female staff worker’s lunch item. After the push, TW became sad, went to the
bathroom, and cried. TW said the altercation “knocked the wind out” of him.
BSDC confirmed three prior allegations of physical abuse of this resident by the
same staff worker in the prior nine months.

BSDC investigators substantiated both verbal and physical abuse by a staff worker
against resident SV, who uses a wheelchair. In April 2007, the staff worker
observed SV start to spit out medicine she had given to him. The staff worker used
demeaning names to address the resident and then held the resident’s head against
the headrest on his wheelchair, forcing a spoon into his mouth; after that, she

3 Page 3.
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forcibly held a washcloth across SV’s mouth, trying to make him swallow.
According to an eyewitness, this situation continued for 10 minutes.

BSDC investigators substantiated verbal abuse of resident RU by a staffer in June
2007. While taking a resident’s blood sugar reading nearby, a nurse overheard a
staffer talking to RU in the adjacent bathroom. The nurse reported that the staff
worker verbally abused RU while he was bathing, saying: “God damn it, don’t you
know how to take a bath?” As the resident began to cry, the staffer then said: “So
now you think you are going to cry like a b__ch and that is not going to help you
out one bit. Let’s get this done.”

BSDC investigators substantiated neglect by a direct care worker who, in August
2007, failed to bathe, check, change diapers, or re-position six residents assigned to
her care; instead, BSDC investigators found that the staffer watched television and
slept during her work shift.

BSDC investigators substantiated neglect where, in August 2007, four staff
workers in one unit failed to check or change resident OR for four-and-a-half
hours. During that time, none of the staff re-positioned the resident, interacted with
him, completed his treatments, or conducted his programs. The staff of the next
shift discovered OR to be soiled and completely soaked in urine, through his
clothes.

BSDC investigators substantiated neglect where, in July 2007, two staffers had
placed resident NQ in her bed for a nap and then left with four other residents for a
trip to a softball game. The resident, who should have been checked and changed
every two hours by staff on duty, was discovered five hours later still in her bed in
the same attire as before, with her clothes and bedding soaked in urine.”’

DO Report pages 4-6.
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IDENTIFIED PROBLEMS/CONCERNS

Needless to say, the reports from DOJ, CMS and NAS document a horrible state of affairs
at BSDC. These reports also document the fact that the problems at BSDC did not develop
overnight.

The Committee heard repeatedly how BSDC represented the gold standard in providing
care to those with developmental disabilities in the 1990’s.*® By contrast, the surveys which
began in 2001 as well as the reports of the DOJ and NAS chronicle the deteriorating conditions
from 2001 through 2007 culminating in an intervention by the United States Department of
Justice, which concluded that care at Beatrice State Developmental Center violated the
constitutional rights of the residents, as well as the conclusions of CMS which led to the
decertification of BSDC as an ICF/MR and the loss of over $28,000,000 in funding.

These reports also document that little, if anything, was done to interrupt the development
of this crisis before the intervention by the Department of Justice and the decertification by CMS.
Since that time, the administration has stepped up its efforts to address the deficiencies of BSDC.
It is the considered opinion of the Committee that the attempts by the administration to “clean
up” the “Beatrice problem” are, in many instances, too little too late. Indeed, many of the efforts
to correct the problem are misguided and are most certainly doomed to failure.

As an overall observation, there is a philosophical failure in the State’s approach to
resolving the issues that plague BSDC. We believe the proper approach to the resolution of the
deficiencies at Beatrice State Developmental Center begins with the recognition that our goal
should be to return the State’s system of delivering services to individuals with developmental
disabilities to the place of prominence it enjoyed in the 1990’s. By contrast, the approach by the
State might best be characterized as “what’s-the-least-amount-we-have-to-do-to-get-by”. For
reasons more specifically set forth in the discussion which follows, we believe this approach sets
Nebraska on a course that will not satisfy CMS nor provide the services individuals with
developmental disabilities deserve.

In the discussion that follows, the Committee more specifically sets forth specific
findings and concerns with respect to the delivery of services to individuals with developmental
disabilities in the State of Nebraska. As indicated in the introduction, our investigation
necessarily involved a review of the waiting list and services provided in the community setting.
For that reason, our findings and concerns will likewise address these two important subjects.

The State’s Strategy for CMS Re-Certification

As a consequence of the CMS survey completed November 7, 2007, the Centers for
Medicare and Medicaid Services decertified BSDC. The result was a loss of over $28,000,000 in
funding annually for an institution with a budget of just over $50,000,000. The State’s approach

36 Testimony of Dr. Lee Zlomke: “Well, when I felt we were at our very best, when other facilities across the country came
here to see how we did active treatment and psychological services, was in the early to mid 90’s.” (Testimony of Dr. Lee
Zlomke, June 23, 2008, page 64). See also, testimony of Ron Stegemann, June 23, 2008, p. 80, as well as the
testimony of Joan O’Meara, August 21, 2008, page 5.

24



in the wake of the CMS decertification is what may fairly be described as the “recertification
strategy”. That approach may be summarized in this way:

(1) Appeal the decision of CMS to decertify. The appeal will allow federal funding
to continue pending a decision. It also permits the state to “buy time” which will
allow more time to resolve the problems at BSDC.

(2) “Right size” BSDC. The hallmark of this element is to reduce the population of
BSDC to a point where the once understaffed facility has enough employees to
serve the smaller population of residents.

3) While the CMS appeal is pending, apply to CMS to have BSDC recertified.

The state’s recertification strategy is troubling in a number of respects which are evident
as the particular consequences of this approach are examined.

The state has appealed the decision of CMS to decertify BSDC. During the pendency of
the appeal, CMS funding will continue. The appeal, which was argued November 19 and 20,
2008 before an Administrative Law Judge, is not expected to result in a decision until sometime
in the summer of 2009.

It is the collective judgment of the Committee that the State’s prospects for prevailing in
this appeal are dim. The nature of the appeal is such that the only question for the
Administrative Law Judge to decide is whether or not the State was in “substantial compliance”
at the time of the November 7, 2007 survey. As a consequence of the State’s track record
leading up to the November 7, 2007 survey as well as the fact that the State was out of
compliance with four out of eight conditions of participation, it is unlikely that an Administrative
Law Judge will conclude that the BSDC was in “substantial compliance” at the time of the
November 7, 2007 survey.

Perhaps because the State has come to the very same realization as the Committee, the
State’s strategy includes a fallback position. The State’s position, as it anticipates an adverse
decision from the Administrative Law Judge, is to make various staff and managerial changes at
BSDC and attempt to secure CMS recertification at some point before an adverse decision by the
Administrative Law Judge. The problem with the “recertification strategy” is the approach taken
by the State is not likely to result in recertification by CMS.

The State’s approach to resolving the “problems” at BSDC in anticipation of
recertification is to reduce the number of people living at BSDC from just over 300 as of the
spring of 2008 to 200 by the end of December 2008.*” To reduce the population at BSDC, the
State will offer BSDC residents an opportunity for “community placement.” Community
placement has led to the placement of many residents in nursing homes. The balance have been
or will be offered opportunities to live in a residential facility operated by community-based
providers.

37 The current census at BSDC is 250.
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The task of moving residents from BSDC to the community on a voluntary basis
ultimately results in a process by which community-based providers sort through the BSDC
population for patients for whom care can be provided within the financial limitations imposed
by the State’s formula for reimbursement of providers. The consequence to the population at
BSDC is that the patients with the fewest needs and the less injurious behaviors are moved to the
community first. The other side of that equation is that when the State reaches its goal of
reducing the BSDC population to 200, those who remain will be those with the most profound
health and developmental disabilities and those with the most difficult behaviors. Ultimately,
this sorting out process may help BSDC to limit its services to those for whom services should
be provided at an ICF/MR, but the process results in an unintended consequence. By reducing
the population to 200 of the more difficult cases, the State has made the prospects of
recertification in a future survey more difficult. When CMS returns to conduct a survey for
recertification, it will be observing care provided to patients with the most difficult behaviors and
the most profound disabilities. Similarly, file reviews which will be conducted as part of the
survey will involve the files of the State’s most problematic individuals with developmental
disabilities.

The problem with a strategy that involves reducing the population and seeking
recertification was best described by a Kentucky official involved in implementing a similar
strategy following decertification by CMS. This official indicated that once a state run ICF/MR
has been decertified, and the decision has been made to seek CMS recertification, several things
are important to understand. First, because the facility has been decertified, recertification by
CMS will necessarily involve a survey which will be conducted at a higher level of scrutiny.
The apparent CMS logic behind this heightened level of scrutiny is that if a state run ICF/MR
has been decertified, it has been found to be out of compliance on conditions of participation on
multiple occasions and tendered plans of correction have not been implemented as promised.
Thus, the history of failures justifies the heightened level of scrutiny.

In addition to the higher level of scrutiny by CMS in the recertification process,
recertification will now involve observations of care provided to a more difficult cohort of
patients. Thus, the combination of a higher level of scrutiny at a time when care is provided to a
more challenging population make this strategy questionable at best.

The Kentucky official offered two other observations relative to the recertification
process. First, CMS will not pass a state ICF/MR with a “gentleman’s C.” In other words,
recertification will not happen because BSDC was found to be “good enough.” Recertification
will only happen if fundamental changes occur which address the shortcomings at BSDC as
measured by the CMS standards.

The second observation made by the Kentucky official is that recertification will not
happen without a substantial commitment of resources. The problems that lead to decertification
are deep, substantial and systemic. These types of problems will not be rectified by rearranging
staff and offering more excuses for failures to meet CMS standards.

It is the committee’s observation that the necessary commitment of resources has not
been made by the State of Nebraska. Rather, the State has adopted an approach, with only a few
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exceptions, in which changes are made at BSDC only when they can be made without the
expenditure of anything greater than nominal resources.

In summary, we believe the “recertification strategy” is not likely to succeed. This
strategy has inherent flaws in its reasoning that diminish the chances of success. The strategy
has at its foundation the assumption that the State is able to resolve the CMS deficiencies by the
time the recertification process is undertaken. The Committee has grave doubts about the State’s
ability to resolve all of the issues facing BSDC, particularly the staffing issues which are central
to the greatest share of problems identified by CMS and the DOJ. Because resolution of the
staffing issues is central to the success of the State’s attempts at recertification, those issues will
be addressed in more detail in the following section.

Staffing Issues

Both the DOJ and CMS identified staffing problems as central to the problems at BSDC.
As the DOJ observed, “the facility had vacancies in 117 of 411 direct care staff positions. In
addition to these, there were vacancies for a physician, six nurses, a nurse supervisor, a physical
therapist, two team leaders and two compliance specialists.”** These vacancies were in addition
to the direct care staff positions whose numerous vacancies led to the well-documented overtime
hours at BSDC. The numerous vacancies, in turn, resulted in the failure of the state to meet the
CMS conditions of participation and were, according to the DOJ, a significantly contributing
circumstance to the numerous cases of abuse and neglect.

The Committee appreciates the fact that the administration has filled a good number of
management and professional care positions over the course of the last twelve months. Indeed,
the state has filled the following managerial and professional staff positions since the November
7,2007 survey:

One Orientation Facilitator

One Medical Director

One Nurse Practitioner

Speech Pathology*

Physical Therapy*

Psychology*

Neurology*

Psychiatry*

Nutritional Management*
Medical Chart Reviews*
Neighborhood Services Administrator*
QI Director*

Active Treatment Administrator*
Investigations Administrator*

* Filled by contract worker.

*DOJ Report page 13.
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Nevertheless, the following managerial and professional staff positions remain unfilled:

Two Activity Specialists

Four HSS Treatment Team Leaders

Two Human Service Treatment Specialists I
Two Human Service Treatment Specialists 11
Three Licensed Practical Nurses II

Four Nurses 11

One Nurse Supervisor

One Physical Therapist II

Two Psychologists/Clinical

One Security Chief

One Social Worker I1

One Speech Pathologist IT°°

Notwithstanding the improvements at the managerial and staff level, shortages at the
direct care staff positions continue. As measured by all overtime hours, BSDC still continues to
use 11,000 hours of overtime as of September 2008.*

The ongoing problems with staffing are particularly frustrating for the Committee. In the
2008 legislative session, Senator Kent Rogert introduced, and the legislature passed AM 2451 to
LB 959 which provided for $1.5 million to be used for recruitment and retention at BSDC.
Notwithstanding the specific purpose to which this money was appropriated, only $123,000 has
been spent on recruitment and retention. Over $688,000 has been spent on temporary help.

The failure to use the appropriated funds for recruitment and retention is particularly
concerning given that shortages of direct care staff persist. These direct care staff are the
individuals with face to face, day to day contact with the residents of BSDC. The failure to have
sufficient numbers of direct care staff is at the core of the issues identified by the DOJ and CMS.
The requirement of mandatory overtime as a substitute for sufficient staffing has been identified
as the principal reason for abuse and neglect of residents, failure to provide active treatment to
the residents, and appears as the principal reason for failure to provide adequate staff
development at BSDC.

To be sure, there are challenges hiring people to serve a community of individuals with
high needs and behaviors. The problems are compounded by the fact that BSDC is situated in a
smaller community. Nevertheless, these staffing issues have been identified as problems in
surveys and investigations conducted well over a year ago and there is simply no excuse for the
fact that they persist.

The difficulties with staffing at BSDC are not limited to the nature of the work and the
small town setting in which BSDC finds itself. There are many issues which persist which

3% More detailed information on these positions can be found in the October 8, 2008 Settlement Letter that is found
in the Appendix to this Report at “G”.
* HHS information supplied to the fiscal office.
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contribute to the difficulty in fully staffing BSDC. Some of those problems are identified in the
section which follows.

BSDC As An Employer

The Committee had occasion to conduct hearings at BSDC. Employees at all levels were
encouraged to provide input about BSDC. In addition to employee input at hearings that were
conducted at BSDC, direct-care employees were provided surveys by the Committee. The
purpose of the surveys was to provide the Committee with a sense of employee perceptions of
the work place at BSDC. The results of the survey can be found in the Appendix at “I”.

The input from employees at BSDC provided important insight into the difficulties
management experiences filling vacancies at BSDC. Employees told us time and again that at
one time BSDC was regarded in the Beatrice community as a good place to work. Indeed, we
heard many stories of generations of family members serving individuals with developmental
disabilities at BSDC. Witnesses spoke frequently of the former reputation of BSDC as a good
job for members of the Beatrice community.

The change in this perception in Beatrice is a significant contributing circumstance to the
difficulties BSDC faces in filling vacancies. Concerns expressed by employees relate to a
change in the “culture” at BSDC. Employees more often than not feel left out of the process.
Several employees testified that questions, concerns and suggestions went up the organizational
chart but no response or feedback was ever provided by management.

Interestingly, most employees, and the employee union representative, indicated that the
rate of pay was not the most significant issue to employees at BSDC. The biggest impediment to
job satisfaction related to the issues of culture, the absence of an engaged management and
management’s abuse of mandatory overtime.

Employees repeatedly expressed concern regarding disciplinary practices at BSDC as
affecting their job satisfaction. To be sure, BSDC must necessarily employ a zero tolerance
policy for abuse and neglect. On the other hand, the circumstances in which employees find
themselves in what is generally referred to as a “west Texas vacation” is problematic. In each
instance in which a resident makes an allegation of abuse or neglect, an employee is suspended
pending an investigation. During the first six days of suspension, the employee is not paid by
BSDC. They are paid for subsequent days until the investigation is complete. If they are
exonerated, they do receive back pay for the first six days.* In the meantime, the employee has
had their stream of income interrupted while at the same time they have been instructed to wait
by the phone for the results of the investigation into the allegations of abuse and neglect.

While BSDC certainly has a duty, consistent with its zero tolerance policy, to separate the
accuser from the accused during the pendency of the investigation, nothing prevents the
employees from being reassigned to administrative positions pending the completion of the
investigation. This would, in the Committee’s judgment, appear to be a better course of practice
from the point of view of employee morale as well as a cost saving measure.

*! Information provided to the Committee by Director Wyvill.
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An additional problem, the perception in the community that the State of Nebraska has
not made a commitment to keep BSDC open into the future, was identified by the employees at
BSDC as a contributing circumstance to the difficulties this institution faces in hiring workers in
the Beatrice community. When asked about BSDC as an employer in the Beatrice, a number of
individuals expressed that members of the Beatrice community regard the future of BSDC as
uncertain. This uncertainty has led to a reluctance to make a commitment to work at BSDC
when there has been no clear indication by the State of Nebraska that the institution will remain
open.

Management

In many ways, the issues regarding management are a mirror image of the concerns
expressed by the employees of BSDC. This is certainly true with respect to middle management
at BSDC.

The bigger concern, however, for the Committee is not with BSDC middle management.
Rather, the greatest concern regarding management of BSDC is with the CEO of the Department
of Health and Human Services, the Director of the Division of Developmental Disabilities and
the CEO of the Beatrice State Developmental Center.

Ultimately, Beatrice represents a failure of management. Too often the Committee has
heard excuses for these failures. Those excuses range from the geographical location of BSDC
to past reorganizations of the Nebraska Department of Health and Human Services. In the end,
however, these excuses must give way to accountability. Indeed, the Legislature was told that
the reason the Nebraska Department of Health and Human Services was reorganized in the first
place was to provide accountability. It is the considered judgment of the Committee that
accountability of top management must necessarily be measured not by the process employed by
management but by the results. Judged by the results, these individuals, however well
intentioned, have failed to set BSDC on a proper course. Indeed, the CEO of the Department of
Health and Human Services has presided over BSDC at a time when the Department of Justice
found that the State violated the civil rights of the residents and CMS decertified the institution
and withdrew $28,000,000 annually in funding. The Director of the Division of Developmental
Disabilities and the CEO of the Beatrice State Developmental Center were admittedly not
serving in their current capacity at the time of the November 2007 CMS survey and the DOJ
inspection.  On the other hand, they have been unable to rectify the problems at BSDC
notwithstanding the assistance of Liberty Consulting Group, which was paid $1.5 million to
provide a plan for turning BSDC around.

It is not only the failure to properly manage BSDC but the apparent lack of any vision for
what BSDC might be for the people of the State of Nebraska in the future. Rather, these
individuals who have had frequent contact with the Committee have demonstrated a mentality of
“what-do-we-have-to-do-to-get-CMS-off-our-backs” rather than vision and leadership. They
have also presided over the deterioration of the culture at BSDC. Witnesses often said that
BSDC stood in the 1990’s as an example of a well-run state institution for individuals with
developmental disabilities. Witnesses attributed this period during which Nebraska enjoyed a
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good reputation nationally to not only a commitment by the State to individuals with
developmental disabilities but the presence of management which cared about the residents as
well as the staff. This is simply not the case today.**

The Committee does not make this criticism lightly. We are struck by what the necessity
of a special investigative legislative committee says about the management of this division of the
Department of Health and Human Services. An agency, a department or an institution should
operate without the level of dysfunction identified by DOJ and CMS. Indeed, these agencies
should not require micromanagement by the legislative branch and the fact that they do
demonstrates all too clearly that those in charge are in over their heads.

Those who call BSDC home as well as those who wait in line for services deserve better.

Community-Based Programs

Discussion regarding community-based programs initially presents in the context of
moving people from BSDC to community-based programs. The first observation of the
Committee with respect to community-based programs relates to the appropriateness of
placement of individuals in a community setting. While the United States Supreme Court in
Olmstead very clearly expressed that the ADA requires placement in the most integrated and
least restrictive setting, the admonition calls for the option of placement in a community setting
when such a placement is in the best interests of the individual.

It is important to recall that many of the residents at BSDC present a dual diagnosis,
which results in significant challenges to appropriate community-based programs. For example,
three-fourths of the residents at BSDC have speech and language impairments; almost half are
non-ambulatory and two-thirds have a history of seizure disorders, 10% of which are
uncontrolled. More significantly, half the residents receive medications to control behavior that
would injure themselves or others and 40% have significant behavioral needs requiring
behavioral program intervention.”> These statistics demonstrate the challenges with placement in
a community setting. It is the opinion of the Committee that the sole criteria for placement into
the community is the best interests of the individual and the community to which they will be
placed, rather than considerations of cost savings which invite placement where individuals do
not receive the services they require or which place the individual or the community at risk with
uncontrolled behaviors.

Real issues exist regarding capacity. As the DOJ observed, a barrier to community
placements from BSDC is “the lack and/or perceived lack of available community resources,
including inadequate community provider expertise and capacity.” The DOJ noted that “the
State appears to provide inadequate expertise and support to place individuals and to their
providers when behavioral and mental health concerns and crises emerge. The lack of adequate
community resources, real or perceived, has the effect of discouraging families and guardians
from pursuing community alternatives to BSDC placement.” The result, as expressed by the

42 Testimony of Dr. Lee Zlomke, June 23, 2008, page 64, and testimony of Patricia Crawford, August 21, 2008,
pages 46 and 47.
Y NAS Report page 15.
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DOJ, is that “an unfortunate cycle has been created: community resources are not developed
because parents and guardians oppose and the parents and guardians oppose because sufficient
community resources have not been developed. The State has not done enough to break this
cycle by creating sufficient incentives for community providers to respond to service referral
requests and to develop homes and resources to meet the placement needs of BSDC residents.”**

The problems with service delivery in the community are more than perception. The
DOJ observed: “Problems with service-delivery and monitoring of the community appear to be
having a direct, negative impact on the health and welfare of a number of clients with
developmental disabilities who live in the Nebraska community system. During our visit, for
example, we learned that a number of community clients have experienced significant problems
associated with their inadequately addressed behaviors and/or inadequately treated mental
illness....It seems clear that the State has not done enough to ensure that adequate behavioral
supports and psychiatric care are provided to clients in the community.” The DOJ also observed
that the problems in the community-based programs affect BSDC residents: “As referenced
above, problems in the community like this have a negative impact on current BSDC residents as
well. If the State does not identify and resolve such community problems, certain BSDC
residents, who are entitled to adequate and integrated community placements, will not have a
viable alternative to ongoing, unduly restrictive care at the BSDC institution.”*

To the extent community-based placement is regarded as the panacea for the right sizing
of BSDC, identified problems abound. The Committee is aware that there are many competent
community-based providers who offer quality services to individuals with developmental
disabilities. On the other hand, serious issues relative to capacity and support of community
providers exists.

In many ways, the difficulties of BSDC are also present in the community-based provider
system. The Committee heard testimony regarding staffing shortages and the lack of properly
trained staff with community-based programs. Very clearly, these problems cause difficulties as
the State attempts to move people from BSDC to the community. They also present difficulties
for those who rely on community-based programs for services and those on the waiting list
hoping one day to receive community-based services.

In addition to issues that relate directly to transitioning patients from BSDC to
community-based programs, there are deficiencies with oversight in community-based programs
that are common to those transitioning from BSDC as well as those currently receiving services
in a community-based placement.

Oversight is a two-step process. At first there must be in place proper regulations to
govern the providers. Secondly, there must be an adequate number of surveys. In both respects,
the State’s community-based provider system falls short.

Where ICF/MR’s are governed by CMS regulations, no corresponding comprehensive
regulations govern community-based providers. Certainly no one wants to see regulation for the

“DOJ Report page 35.
* DOJ Report pages 35-36.
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sake of regulation. On the other hand, standards such as those employed by CMS are regulations
which reflect the standard of care for the treatment of individuals with developmental
disabilities.

Not only does Nebraska lack comprehensive regulations for the governance of
community-based providers, it also lacks sufficient personnel to inspect or survey the
community-based providers. In testimony presented to the Committee (the Licensure Unit of the
Division of Public Health of the Nebraska Department of Health and Human Services), which is
responsible for surveying community-based providers, indicated that there are four inspectors
responsible for surveys of all community-based providers in the State. The consequence of the
low number of inspectors means the community-based providers are reviewed once every four or
five years rather than annually which is the case for ICF/MR’s. This simply is not enough.

Waiting List

While the developmental disability spotlight has most recently been shown on BSDC, a
similarly troubling circumstance exists for those on the so-called waiting list. The waiting list is
a phrase used to describe those with developmental disabilities who get in line hoping one day
the State of Nebraska will provide necessary services. The growing numbers on the waiting list
stand as a testament to the consistent neglect shown to the those with developmental disabilities.

Any Nebraskan who has a developmental disability is potentially eligible for services in
Nebraska, according to the Developmental Disabilities Services Act. Once their eligibility is
determined, a request may be made by the individual or their family and they select a date when
they believe services will be necessary for that individual. They are then placed on the Division
of Developmental Disabilities Registry. The individual does not go on the waiting list until their
date of need has been reached or passed. Individuals on the waiting list were last offered
services in 2006.

In contrast to 1997 when Nebraska had only a handful of persons on the waiting list and
passed their date of need, as of July 1, 2008, there were 1,865 persons officially waiting for
services in Nebraska. Of these, 1,628 were waiting for residential services. In total, there are
2,443 requests for services from these individuals.

Since 2006, there have been two groups of individuals who have received services, those
with an emergency need (priority one status) and graduates from Nebraska high schools or those
who have turned 21 years of age. Services are authorized on an emergency basis if there is a
threat to the health or safety of the individual. If this occurs, the individual is eligible for day or
residential services. Those on the waiting list who graduate from a Nebraska high school or turn
21 are currently put at the front of the list and offered day services and service coordination. As
a result of a lack of funding, it is rare for an individual in this category to receive residential
services. Ifthey have a need for residential services, they are placed on the waiting list.

Nebraska’s attrition rate for individuals with developmental disabilities receiving services

is approximately 200 per year. The priority one individuals as well as the graduating high school
students who received day services annually take up the services vacated by those who leave the
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system. The net result is that the number of persons receiving services remains approximately
the same while the waiting list grows at a rate of 200 individuals per year.

The waiting list persists notwithstanding the Developmental Disability Services Act
which, among other things, provides:

“All persons with developmental disabilities shall receive services and assistance
which present opportunities to increase their independent, productivity and
integration into the community.”

Neb. Rev. Stat. §83-1,202.01 specifically provides:

“It is the intent of the legislature that the state pursue full funding of community-
based developmental disability programs in a reasonable time frame and the
legislature commit itself and the state to attaining a goal of providing services to all
eligible persons by July 1, 2010.”

In contrast to the stated intent of the Legislature, the goal of providing services to all
eligible persons by July 1, 2010 is simply not going to happen. More concerning is that there
appears to be no initiative to do anything to address the waiting list other than watch it grow.

The Committee recognizes that LR 156 created a task force specifically assembled to
evaluate the waiting list.** In that regard, we appreciate the testimony of Mary Gordon, Director
of the Nebraska Planning Council on Developmental Disabilities. Nevertheless, the Committee
feels the waiting list issue is so acute and must be part of the State’s priorities as we set a course
for providing services to individuals with developmental disabilities that its inclusion in this
report was critical.

Future of Developmental Disability Services in Nebraska

In the section which follows, the Committee makes specific recommendations regarding
the provision of services to individuals with developmental disabilities by the State of Nebraska.
Before providing recommendations, however, the Committee feels compelled to set forth a
vision for the future of services to individuals with developmental disabilities in Nebraska.

Very clearly, the current state of Nebraska’s programs for the individuals with
developmental disabilities is at a critical point in time. Nevertheless, the Committee feels there
are opportunities for Nebraska to return to its place of prominence as a provider of services to
individuals with developmental disabilities. This return to prominence will not take place
overnight. Nevertheless, a vision for the future of services to individuals with developmental
disabilities must necessarily be established so that state government has a roadmap to take us
from the place we find ourselves to our return to excellence.

While there are many facets to the problems with delivery of services to the individuals
with developmental disabilities, we believe the starting place is with the Beatrice State

* The LR 156 Report has been completed and can be found in the Appendix at “H”.
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Developmental Center. The first, and perhaps most simple, step is to recognize that there is a
place for BSDC in Nebraska’s delivery of services and that a commitment to keep BSDC open
must be made both publicly and in reality. In truth, the State of Nebraska does not have an
option other than keeping BSDC open. The community-based programs simply lack the capacity
and support to absorb the residents at BSDC.

While Olmstead very clearly calls for community placement in the appropriate
circumstance, the reality is that the needs and behaviors of a certain portion of the population of
individuals with developmental disabilities can only be served in an institutional setting. That is
certainly the case given the present state of community-based providers. For example, those with
serious self-injurious behaviors and those who engage in criminal behavior must necessarily be
placed in an institutional setting for the safety of the community as well as the disabled.

Because the Committee believes that BSDC must remain open to provide care for the
most challenging of the population of individuals with developmental disabilities, the first
priority moving forward must be a retooling of the “recertification strategy.” Very clearly,
Nebraska finds itself with its back against the wall at BSDC and, as a consequence, there are no
other options other than the recertification strategy. This strategy, however, must be retooled. In
order for the recertification strategy to carry the day, it is, in the judgment of the Committee,
critical that new leadership be put in place and that sufficient resources be devoted to the effort to
ensure the highest likelihood of success.

The road map out of the quagmire at BSDC has been provided to the administration.
Liberty Consulting (which the State paid $1.5 million) provided the administration a plan. In
addition, the Consent Decree entered into between the State of Nebraska and the Department of
Justice has provided the administration with, what the Committee believes, is the clearest and
most comprehensive course for turning the problems around at BSDC.

Beyond BSDC'’s role as provider of services to the most challenging population, BSDC
with proper leadership, has the potential to serve as a resource center for community-based
providers across the state. The DOJ properly pointed out that the OTS and the ITS programs are
fine examples of programs which support community-based providers in dealing with
challenging behaviors among their clients. It is the Committee’s judgment that BSDC has the
potential to serve as a resource in other respects as well. Indeed, the failure to provide
community-based providers with necessary support represents one of the most significant
deficiencies in the community-based programs. These deficiencies, in turn, frustrate efforts to
place BSDC residents in the community and otherwise contribute to difficulties with community
placement.

The shortcomings with community-based providers is bigger than the problems it
presents to placement of BSDC residents into the most integrated setting. The Committee
believes that the second priority in repairing the broken system of delivery of services to
individuals with developmental disabilities involves addressing important issues that plague
community-based programs. Those issues include developing comprehensive and relevant
regulations for providers. A measure must be in place by which provider performance is judged.
Those regulations need not necessarily be as comprehensive as the CMS regulations governing
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ICF/MR’s. On the other hand, regulations must be in place to provide for the safety and
habilitation of those in the care of community providers.

It is not enough to develop regulations if the resources are not in place to see that they are
followed. The Committee believes that improvement of community-based programs necessarily
requires that the Licensure Unit of the Division of Public Health be given adequate staff to
perform inspections of facilities where residential and day services are provided.

While the spotlight has been on BSDC over the last several years, the Committee is
familiar with incidents taking place in community settings which are fairly characterized as abuse
and neglect. For that reason, the Committee’s second priority is developing a proper system of
oversight for community-based providers. Our failure to do so will result in simply taking our
problems from one institution and scattering them across the state.

The third priority for the State of Nebraska must be to improve the capacity of the
community-based providers to serve individuals with developmental disabilities. Olmstead
requires that individuals with developmental disabilities be served in the most integrated setting.
In order to accommodate the mandate of the ADA and Olmstead, assessments must be
undertaken of the residents at BSDC to determine their suitability for community-based
placement. As this is done, there must be capacity in the community-based programs for those
individuals who choose to accept an accommodation by placement in the community. Increasing
capacity is likewise important to those who find themselves on the waiting list.

The fourth priority of the State must be to attend to the needs of those who find
themselves on the perpetual waiting list. To date, the administration has justified its neglect of
the waiting list by pointing out that developmental disability services is not an entitlement. This
may or may not be true. Certainly the Developmental Disability Services Act expresses the
intent of the Legislature to provide appropriate services to the population of individuals with
developmental disabilities and that is simply not being done at the present time.

The Committee recognizes that capacity and oversight issues in the community-based
programs must be addressed before meaningful progress can be made on the waiting list. On the
other hand, with proper leadership, and an earnest commitment of resources, the waiting list can
and should be reduced to a level where those who are nonpriority one status wait no longer than
twelve months for appropriate services.

Ultimately, the delivery of services to individuals with developmental disabilities will
require commitment to a model which has at its center the Beatrice State Developmental Center.
The State must commit the resources to keep BSDC open so that it may serve those individuals
for whom community-based placement simply is not appropriate. BSDC has the potential to
serve as a hub or a center of excellence for not just the residents of this institution but those who
provide services in community-based settings.

Broad-sweeping statements regarding visions of what BSDC might become and what

improvements in the community-based programs might look like are all fine and good. In the
end, making any vision a reality requires leadership and the commitment of resources. Indeed,
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the lives of those who call BSDC home as well as $28,000,000 annually in funding from CMS
are dependent upon it.
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RECOMMENDATIONS

Mindful of the identified concerns as well as the stated priorities, the Committee makes
the following recommendations:

1. BSDC

A.

The State must make a commitment to keep BSDC open. BSDC serves an
important function in the delivery of services to individuals with developmental
disabilities. This institution must be available for placement for those individuals
whose needs and/or behaviors cannot be accommodated with community
placement. Moreover, the ITS, OTS and Bridges programs serve important roles
in providing for a particularly segment of the population of individuals with
developmental disabilities as well as a necessary resource for community-based
providers.

New leadership is needed not only to provide the recertification strategy with the
best chance of success, but to return BSDC to its place of prominence nationally
as an integral part of the State’s delivery of services to individuals with
developmental disabilities.

An independent, comprehensive evaluation should be done by April 1, 2009 of
each client at BSDC. The evaluation will provide the foundation for individual
treatment plans and will also serve to identify those residents who are suitable for
placement in the community.

Follow the terms of the Agreement which are incorporated in the DOJ Consent
Decree and accomplish each element of the Agreement in a timely manner.

2. BSDC MANAGERIAL AND STAFFING ISSUES

A.

A complete evaluation of all mid-level management and administrative staff must
be completed by April 1, 2009 to ensure these individuals have the necessary
skills to be successful.

A comprehensive staff development program must be established by April 1,
2009. This staff development program should be developed with the assistance of
resources at institutions of higher learning in the State.

Create an apprenticeship, or internship program, with colleges and universities to
assist with the shortages at BSDC. This serves the dual purpose of providing a
resource for chronic staff shortages and begins the process of creating a pool of
qualified individuals to properly staff BSDC into the future.

A program must be developed and implemented by April 1, 2009 that addresses
the cultural changes that are so badly needed at BSDC. We specifically
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recommend the assistance of outside consultants with the expertise to set out a
plan of correction to change the troubled culture at BSDC.

Review of salaries and benefits by July 1, 2009 for all personnel with a goal for
establishing a competitive wage rate for direct care staff as well as professional
and managerial positions at BSDC.

3. COMMUNITY-BASED PROGRAMS

A.

Assemble (or re-assemble) a task force to develop appropriate regulations for the
performance of community-based providers by May 1, 2009. This task force
should be composed of experts in the field to include community-based providers.
The findings of DOJ Report clearly reflect that more families will be comfortable
with transitions from BSDC to the community-based programs as their level of
confidence in the programs improves. We believe proper oversight is an
important piece in developing confidence in the community-based placement.

Increase the staff at the Licensure Unit of the Division of Public Health sufficient
to provide an annual survey of community-based programs providing day and
support services by July 1, 2009.

Develop sufficient capacity in the community-based programs to meet the needs
of those who are proper candidates to transition from BSDC as well as those on
the waiting list whose needs will be addressed as recommended below.

Establish a task force to review the State’s reimbursement formula. It is clear that
the reimbursement formula presents a barrier to placement in community-based
programs for high needs individuals. This should be completed within one year.

4. WAITING LIST

Provide services for the needs of individuals on the waiting list over the course of four
years after which time the waiting list (comprised of people at or past their date of need) includes
no one waiting for services longer than twelve months.

S. APPROPRIATION

A.

A budget must be developed for the next four years which reflects the cost to the
State to correct the problems at BSDC as well as the community-based programs.
This should be done with the assistance of the Legislature’s fiscal staff.

The Appropriations Committee of the Legislature should set aside $28.6 million

annually in the appropriation process to provide for the continued funding of
BSDC in the event the recertification strategy fails.
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6. CONTINUED OVERSIGHT

A. The LR 283 Committee should be reauthorized at the beginning of the next
legislative session. This investigative committee should work with the Health and
Human Services Committee to ensure that the terms of the DOJ Consent Decree
as well as the recommendations herein are implemented in a timely fashion.

B. The Task Force as well as the Health and Human Services Committee should
receive copies of critical incident reports (both at BSDC and the community-based
programs) for as long as the Investigative Committee continues to exist.
Thereafter, copies of all critical incident reports shall be provided to the Health
and Human Services Committee.

7. PRIVATIZATION OF BSDC

The fact that Mosaic operates three ICF/MR’s in the State and has not been decertified by
CMS has not been lost on the Committee. It is a source of frustration to the Committee that
while BSDC has been decertified and properly criticized by the DOJ, three private ICF/MR’s
have continued to operate in the State of Nebraska without similar problems. Indeed, one private
ICF/MR operates in the City of Beatrice, Nebraska. This frustration has led this Committee to
recommend a study to determine the viability of having a private provider operate the Beatrice
State Developmental Center. This study would at least provide the State with information
necessary to evaluate this option.

8. VOTE OF NO CONFIDENCE

The Committee expresses a vote of no confidence for the CEO of the Department of
Health and Human Services, the Director of Developmental Disabilities and the CEO of BSDC.
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FINAL THOUGHTS

The very nature of the Committee’s assignment necessitates that this report focus on the
problems with delivering services to individuals with developmental disabilities, particularly at
BSDC. On the other hand, the Committee would be remiss if we did not acknowledge the
commitment and dedication of many people who provide care across the state to individuals with
developmental disabilities. Our hearings regularly included accounts of people who have
committed their lives to care for individuals with a developmental disability. Indeed, families
with loved ones at BSDC regularly testified to the commitment and loving care provided by the
professionals and direct care staff at BSDC. A similar situation prevails in the community-based
programs.

There are many community-based programs which are well run and staffed by caring
people doing their best. We wish to acknowledge the hard work and dedication of these people.

Those who have committed their lives to this calling should understand that our concerns

are at an institutional level and our recitation of the problems facing the State are not intended to
diminish their dedicated service.
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APPENDIX

A. Legislative Resolution 283
B. DOJ Report

C. DOJ Consent Decree

D. Liberty Healthcare Report

E. NAS Report

F. CMS Summary of Surveys

G. October 8, 2008 Letter from HHS to CMS

H. Legislative Resolution 156 Task Force Report
L. BSDC Employee Survey

J. Transcripts from LR 283 Public Hearings

For a copy of the items listed in the appendix, you may go to the Unicameral’s web site at
http://www.nebraskalegislature.gov/reports/committee.php or contact Senator Steve
Lathrop’s office (471-2623) for a CD with each of the items.
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ONE HUNDREDTH LEGISLATURE

SECOND SESSION

LEGISLATIVE RESOLUTION 283
Introduced by Flood, 19.

The United States Department of Justice issued a report
on March 7, 2008, to Governor Heineman detailing the findings
from its 2007 investigation of the Beatrice State Developmental
Center ("BSDC") pursuant to the Civil Rights of Institutionalized
Persons Act, 42 U.S.C. 1997. The department concluded that numerous
conditions and practices at BSDC violated the constitutional and
federal statutory rights of its residents. In particular, the
department found that BSDC failed to provide its residents with
adequate: (1) Protection from harm; (2) training and associated
behavioral and mental health services; (3) health care, including
nutritional and physical management; and (4) discharge planning
and placement in the most integrated setting. In its report, the
department listed the minimum remedial measures required to protect
the constitutional and statutory rights of the BSDC residents,
including increasing the number of employees and ensuring that
center residents can 1live and work in the most integrated
setting possible. The report specifically expressed grave concerns
regarding staffing difficulties at BSDC and the relationship

of those staffing concerns to reports of abuse, neglect, and
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substandard care.

The Legislature recognizes that it is essential that
citizens wunder the twenty-four-hour care and supervision of the
State of Nebraska be provided with qualified care from trained
employees. This care is jeopardized when employees are mandated to
work overtime for unnecessarily long hours.

In addition to the United States Department of Justice
investigation, BSDC has not complied with the care standards set by
the federal Centers for Medicare and Medicaid Service for the past
eighteen months. Federal funding of the BSDC has continued only
because the state has filed an appeal of the federal government’s
plan to terminate the state’s Medicare and Medicaid funding for
the facility. The safety, quality of life, and rights of the BSDC
residents are of the utmost concern to the State of Nebraska and it
is clear the facility has reached a critical point in its ability
to care for its residents.

NOW, THEREFORE, BE IT RESOLVED BY THE MEMBERS OF THE ONE
HUNDREDTH LEGISLATURE OF NEBRASKA, SECOND SESSION:

1. That the Legislature hereby calls for the Executive
Board of the Legislative Council to meet forthwith and appoint
a special committee of the Legislature to be known as the
Developmental Disabilities Special Investigative Committee of the
Legislature. The committee shall consist of seven members of the
Legislature appointed by the Executive Board. The committee shall

elect a chairperson and vice-chairperson from the membership of
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the committee. The Executive Board is hereby authorized to provide
the committee with a legal counsel, committee clerk, and other
staff as required by the committee from existing 1legislative
staff. The Executive Board is also authorized to hire outside
legal counsel, consultants, and investigators as required by the
committee. The committee shall be an investigative committee and is
hereby authorized to hold hearings and issue subpoenas as is deemed
necessary by the committee.

2. The Developmental Disabilities Special Investigative
Committee of the Legislature is hereby authorized to study the
quality of care and related staffing issues at the Beatrice State
Developmental Center. The committee shall also investigate the
placement and quality of care statewide for the developmentally
disabled in Nebraska, including the determination of whether
adequate funding and capacity exists for persons to be served
in the community, options for service provisions for current
residents of the Beatrice State Developmental Center at other
twenty-four-hour care facilities in the state, and the staffing
practices at twenty-four-hour care facilities and the relationship
of those practices to the quality of care provided to the
developmentally disabled. The committee shall also study the
Department of Health and Human Services with respect to such
facilities, including how and why services to the developmentally
disabled were permitted to decline to the current level as

documented by the United States Department of Justice report.
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The committee shall utilize existing studies and reports and
legislation developed to address the current conditions. The
committee shall not be 1limited to such studies, reports, or
legislation. The committee shall issue a report with its findings
and recommendations to the Legislature no later than December 15,

2008.



U.S. Depariment of Justice

Civil Rights Division

Office of the Assistant Atorney General Washingtan, D.C. 20530

March 7, 2008

The Honorable Dave Heineman
Governor of Nebraska

{Office of the Governor

P.O. Box 94848

Lincoln, NE 68509-4848

Re:  CRIPA Investigation of the Beatrice State Developmental Center,
Beatrice, Nebraska

Dear Governor Heineman:

] am writing o report the findings of the Civil Rights Division’s investigation of
conditions and practices at the Beatrice State Developmental Center (“BSDC™}, in Beatrice,
Nebraska, On May 28, 2007, we notified you that we were initiating an investigation of BSDC
pursuant to the Civil Rights of Institutionalized Persons Act (“CRIPA”), 42 U.S.C. § 1997.
CRIPA gives the Department of Justice authority to seck a remedy for a pattern and practice of
conduct that violates the constitutional or federal statutory rights of persons with developmental
disahilities who are served in public institutions.

On September 6, 2007, we conducted an initial walk-through of BSDC. ¥From October

15-19, 2007, we coenducted a more in-depth, on-site review of BSDC with expert consulfants in
the areas of protection from harm, training and behavioral setvices, psychiatry, health care, and
nutritional and physical management.’ In conducting our on-site investigation, we interviewed
administrators, professionals, staff, and residents. We observed residents In a variety of settings,
including on their living units, at activity areas, and during meals. Before, during, and after our
visit, we reviewed a wide range of documents, including policies, procedures, medical records,
and other documents related to the care and treatment of dozens of BSDC residents. At the end
of the tour, consistent with our pledge of transparency and to provide technical assistance where
appropriate regarding our investigatory findings, we provided an exit presentation to convey our
preliminary findings in each area to State counse! and to facility and State officials.

I On October 14, 2007, we conducted a brief on-site inspection of the Bridges facility, a
BSDC-affiliated program for about a dozen persons with developmental disabilities, located in
Hastings, Nebraska.
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We would like to express our appreciation to the BSDC administrators, professionals, and
staff and to the State officials, especially Christine Peterson, Chief Executive Officer of the
Nebraska Department of Health and Human Services, and John Wyvill, Director of the
Department’s Division of Developmental Disabilities, for their assistance, cooperation,
professionalism, and courtesy throughout our investigation. We hope to continue to work with
the State and BSDC officials in the same cooperative manner going forward.

Consistent with our statutory obligations under CRIPA, I now write to advise you
formally of the findings of our investigation, the facts supporting them, and the minimum
remedial steps that are necessary to remedy the deficiencies set forth below. 42 U.8.C.

§ 1997b(a). We have concluded that numerous conditions and practices at BSDC violate the
constitutional and federal statutory rights of its residents. In particular, we find that BSDC fails
to provide its residents with adequate: (A) protection from harm; (B) training and associated
behavioral and menta) health services; {C) health care, including nutritional and physical
management; and (D) discharge planning and placement in the most integrated setting. See
Youngberg v. Romeo, 457 U.8. 307 (1982); Title XIX of the Social Security Act, 42 T.8.C.

§ 1396; 42 C.F.R. Part 483, Subpart [ (Medicaid Program Provisions); Americans with
Disabilities Act (“ADA™), 42 U.85.C. § 12132 et seq.; 28 C.I'R. § 35.130(d); see also Olmstead
v. L.C., 527 11.8. 581 {1999).

L BACKGROUND

BSDC is a State-owned and -operated residential facility for persons with developmental
disabilities such as mental retardation, cerebral palsy, and autism. At the time of our initial visit
in September 2007, BSDC housed a total of 333 residents; the ages of the residents ranged from
14 to 85. There were 15 residents aged 22-years-old or younger; there were 26 residents aged 65-
years-old or older.

BSDC residents Iive in approximately 25 living units spread across the facility’s campus.
At the time of our visit, about six residents resided primarily in the BSDC acute care unit. In
addifion, there is an eight-bed residential program on campus called the Intensive Treatment
Services (“ITS”} unit that admits, on a shert-term basis, persons with developmental disabilities
who are experiencing temporary difficulties in a home or other community placement, The ITS
strives to provide specialized and dedicated treatment and supports for these individuals so that
they may return to the community as soon as possible. At the time of our visit, eight persons
resided in the ITS.

The Bridges facility is a BSDC-affiliated residential program, located on a separate
campus in Hastings, Nebraska., This program treats persons with severe behavioral problems
and/or a dual diagnosis of mental retardation and mental illness. The Bridges is 2 more
restrictive residential facility because the individuals served there typically have been involved in
serious incidents that led to the involvement of law enforcement. Although it has a bed capacity
of 14, at the time of our visit, Bridges served 11 persons with developmental disabilitics.
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The intellectual abilities of the BSDC residents are varied. The diagnoses of BSDC
residents with mental retardation range from mild to profeund. The residents possess diverse
abilifies and functional levels. Some residents require more staffing supports to meet their daily
needs, while others are much more independent and capable of meeting their own needs. Many
of the residents have swallowing disorders, seizure disorders, ambulation issues, or other health
care needs. A significant portion of the BSDC population is medically complex and requires
assistance at mealtimes and other frequent monitoring.

There are a number of residents at the facility who have developed maladaptive
behaviors, such as self-injurious behavior or aggression. Indeed, almost half of the residents
exhibit physical aggression of some sort. At the time of our visit, the facility reported that over
175 BSDC residents had a behavior program and that these programs typically included some
form of restrictive component, such as 4-point and 5-point restraints used on residents in beds.
In the vear prior to our visit, dozens of BSDC residents were subjected to highly restrictive
interventions, often on multiple occasions, sometimes for prolonged periods of time. About half
of the BSDC residents have been diagnosed as having mental illness, and all but a handful of
these residents were receiving one or more psychotropic medications.

L. FINDINGS
A, PROTECTION FROM HARM

The Supreme Court has established that persons with developmental disabilities who
reside in stafe institutions have a “constitutionally protected liberty interest in safety.”
Youngberg v. Romeo, 457 U.S. at 318. The Court held that the state “has the unguestioned duty
to provide reasonable safety for all residents” within the institution. Id. at 324. However, the
state fails to protect BSDC residents from harm and risk of harm and to provide them with a
reasonably safe living environment.”

? Consistent with our findings here, the Centers for Medicare and Medicaid Services
{(“CMS$") within the United States Department of Health and Human Services has found a
number of problems with regard to unsafe conditions and other deficient practices at BSDC in
recent years. CMS is a federal agency that is independent from the Department of Justice. On
September 29, 2006, CMS conducted a full federal survey of the facility and found numerous
deficiencies, including three Immediate Jeopardy citations (the most serious}, and seven out of
eight conditions of Medicaid participation outstanding, A fellow-up survey in April 2007
revealed ongeing deficiencies, including an Immediate Jeopardy citation for inadequate
protection of residents, inadequate dental services, and failure to provide adequats food service
equipment. A second follow-up survey from October 30 to November 7, 2007, produced an
Immediate Jeopardy citation related fo substantiated physical abuse allegations, as well as a
string of other deficiencies. Ongoing deficiencies imperil the continued distribution of Medicaid
funding to the State to provide services for BSDC residents.



4.

BSDC residents are subjected to abuse and negleet and suffer a high number of incidents
that often result in injuries or other poor outcomes. We found consistent patterns of staff actions
that often subjecied residents to repeated preventable injury, Resolution of problems is
hampered by concerns associated with BSDC’s incident reporting and investigation system.

1. Abuse and Neglect of Residents

QOur safety consultant concluded that the nature of many abuse and neglect allegations,
and the frequency with which they are made, suggests a “cultural undercurrent that betrays
human decency at the most fundamental levels ... basic human dignities are violated with
considerable regularity” at BSDC.

For the period between October 1, 2006 and October 16, 2007, the BSDC client abuse,
neglect, and exploitation log reveals approximately 200 incidents at the facility that in some way
involved an allegation of abuse and/or neglect of residents. Facility investigators substantiated
the allegation of abuse or neglect, at least in part, in over half of these cases. Other BSDC
documents reveal that in 2007 alone, through the end of September, there were approximately
141 allegations of abuse and/or neglect of residents, with 52 of these allegations substantiated by
internal investigators. Last year, through the third quarter of 2007, the facility reported that 185
emplovees had been suspended due to substantiated abuse or neglect of residents; many of these
employees later were either terminated or resigned.

We highlight below a few recent examples where intemal BSDC investigations
substantiated abuse or neglect allegations, demonstrating, in part, the facility’s failure to protect
its residents from harm:.

a. Abuse

. BSDC investjgators substantiated mental abuse of resident WC® after concluding that
staff engaged WC in a “game™ of what could be called “canine catch” in August 2007.
This involved staff tossing WC’s pop bottle across the room, instructing the resident to
retrieve or “fetch” the bottle, and then return 1t. After repeating this “game” at least
twice, a staffer was observed hiding the botile behind her back while motioning WC
across the room to find the bottle. Not realizing that the staffer had the bottle, WC ran
around the room aimlessly searching for it. :

. BSDC investigators substantiated physical abuse where a direct care staff worker injured
resident VB at the gym. In June 2007, the staff worker pushed her foot down “with
force™ on the forearm of the resident, who was touching an outlet. As a resuit of the

> In order to protect the identity of residents, we use coded initials throughout this letter.
We will transmit separately a schedule cross-referencing the coded initials with the actual names
of the residents.
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incident, VB suffered severe lacerations on his index finger and down the center of his
middle finger through the flexor tendon. The resident had to be transferred to Lincoln for

surgery to repair the lacerations. At the time of the investigation, if was unclear whether
he would ever regain the fill use of his middle finger.

BSDC investigators substantiated both mental and physical abuse of resident UA, who
requires enhanced staffing to meet his needs. In June 2007, a direct care staff worker
began to taunt and upset UA while playing a board game. After the resident reached out
in frustration, the staffer retaliated by shoving UA and knocking him to the floor, causing
a purple bruise to the resident’s right elbow.

BSDC investigators substantiated both physical and mental abuse where, in April 2007, a
male staff worker “slammed” resident TW into a wall for pretending to take a fernale staff
worker’s lunch item. After the push, TW became sad, went to the bathroom, and cried.
TW said the altereation *knocked the wind out” of him. BSDIC confirmed three prior -
allegations of physical abuse of this resident by the same staff worker in the prior nine
months. '

BSDC investigators substantiated both verbal and physical abuse by a staff worker
against resident SV, who uses a wheelchair. In April 2007, the staff worker observed 8V
start to spit out medicine she had given to him. The staff worker used demeaning names
to address the resident and then held the resident’s head against the headrest on his
wheelchair, forcing a spoon into his mouth; after that, she forcibly held a washcloth
across SV’s mouth, trying to make him swallow. According to an eyewitness, this
situation continued for 10 minutes.

BSDC investigators substantiated verbal abuse of resident RU by a staffer in June 2007,
While taking a resident’s blood sugar reading nearby, a nurse overheard a statfer talking
to RU 1n the adjacent bathroom. The nurse reported that the staff worker verbally abused
RU winle he was bathing, saying: “God damn it, don’t you know how to take a bath?”
As the resident began to cry, the staffer then said: “So now you think you are going to cry
like a b__ch and that is not going to help you out one bit. Let’s get this done.”

BSDC investigators substantiated abuse of a 20-year-old female resident, QT, by a male
staff worker who was reported to be “obsessed” with her. In November 2006, the male
staffer shaved the pubic area of the young female resident. Other staff workers regarded
this as inappropriate, yet this incident was not reported for five days.

In February 2007, an intemet website moderator alerted BSDC officials to a web journal,
published by a new staff member, that identified both staff and residents, described
unauthorized confinement of one resident in a tightly-wrapped comforier ostensibly to
prevent movement, and the stated desire of one staffer “to kill” a resident due to
frustration. The blogger also alleged that another staff worker sat on a resident “to calm



-6 -

[the resident] . . . down,” and that a senior staffer lold the journal writer that “you have to
be a “b+_ch” to the clients for them to know youn’re in charge.” BSDC investigators
found that these acts and the publication of such information constituted abuse and
neglect of the residents.*

[n September 2007, resident PS suffered a spiral fracture of his lower leg, Spiral fractures
are typically an indication of purposeful twisting and a marker for possible abuse.. However, the
facility did not list a cause of the injury or a possible witness to the injury. Indeed, the facility
categorizes a large number of incidents/injuries among BSDC residents as of “unknown™ origin.
In general, a significant number of unknown injuries at an institution suggests an unsafe
environment and one where supervision is inadequate to protect residents from harm; at worst, it
reveals hidden abuse. At BSDC, internal documents reveal that, between January 1, 2007 and
September 30, 2007, there were at least 1,126 incidents/injuries of unknown cause, representing
over one-fourth of all incidents recorded during that period.

b. Neglect

. BSDC investigators substantiated neglect by a direct care worker who, 1n August 2007,
failed to bathe, check, change diapers, or re-position six residents assigned fo her care;
instead, BSDC investigators found that the staffer watched television and slept during her
work shift.

. BSDC investigators substantiated neglect where, in August 2007, four staff workers in
one unit failed to check or change resident OR for four-and-a-half hours. During that
time, none of the staff re-positioned the resident, interacted with him, completed his
treatments, or conducted his programs. The staff of the next shift discovered OR 10 be
soiled and completely scaked in urine, through his clothes.

, BSDC investigators substantiated neglect where, in July 2007, two staffers had placed
resident NG in her bed for a nap and then left with-four other residents foratripto a
softball garme. The resident, who should have been checked and changed every two hours
by staff on duty, was discovered five hours later still in her bed in the same attire as
before, with her clothes and bedding soaked in urine.

. BSDC investigators substantiated neglect after a BSDC housekeeper discovered, in June
2007, that resident MP had been left in her bed, alone in the building for at least 30
minutes, while the unit staff and other residents were away at activities across campus.

? During our on-site tour, one of our expert consultants observed an incident that later
may have been substantiated as abuse by BSDC officlals. Specifically, owr consultant observed a
staff member physically preventing a resident from independently moving his wheelchair; she
also observed the staff member yelling at the resident to keep away from a table where other
residents were eating. Our consultant immediately alerted BSDC officials of the incident.
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The investigation describes a chaotic scene on the living unit where residents were
counted and miseounted by staff unfamiliar with them.

BSDC investigators substantiated neglect where, in June 2007, a direct care staff worker
improperly cared for resident LO whose ileostomy bag” had come open. The staffer,
untrained in this type of care, merely took the resident to the bathroom, placed him on the
toilet, and left him there alone. The nurse who came by 20-30 minutes later to replace the
bag noted that the direct care staff worker was watching television. She found LO still on
the toilet with feces on his body, his clothing, and on the bathroom floor.

BSDC investigators substantiated neglect where, in May 2007, resident KN, requiring
close 1:1 supervision within a distance of five feet, eloped from his BSDC living unit; he
was later found at an apartment complex away from the campus. Staff on the unit were
unaware that this particular resident required 1:1 staffing. '

In April 2007, one statf worker was left alone on a living unit to care for 16 residents.
Resident Y M, who requires supervision within visual range, eloped from the building and
was later found in a campus driveway with one of his wheelchair’s wheels caught on the
curb. BSDC’s investigation was unable to determine for how long ¥YM had been outside
the buillding before staff noticed him. BSDC investigators substantiated that the assigned
staff worker had neglected the resident. The practice of leaving residents alone and
unsupervised was found in a number of other abuse and neglect investigations as well. In
addition to lapses in supervision, BSDC residents also sustained injuries due to staff
being unaware of residents’ support needs.

BSDC investigators substantiated neglect where, in April 2007, resident KN may have
sexually assaulted another resident who was to have been closely supervised. The
victim’s program required assigned facility staff to check on him at least once every 30
minutes. However, BSDC investigators determined that no such checks had been done,
concluding: “[h]ad the checks been done, [staff] would have interrupted the incident or
prevented it.”

In early March 2007, within a 24-hour period, a BSDC staff worker twice failed to report
that she saw resident I chewing on pieces of his colostomy bag. In one of these
incidents, the resident had smeared feces on his face, body, and mouth. Although the
neglect charge was substantiated against this staff person, she remained employved at
BSDC and continued to be assigned responsibility for [L’s support and care. Less than
two months later, the same staff person was again found negligent in caring for IL.

* Anilecstomy bag is a plastic or latex bag attached to the bedy for collection of urine or

fecal material after an 1leostomy or cystoplasty.



2. Incidents and Injuries

We found that BSDC’s risk management practices fail fo identify residents’ risks and fail
to implement preventive strategies necessary to keep residents from harm and risk of harm.
Indeed, BSDC documents reveal that residents regularly experience harm and risk of harm in
their day-to-day lives. Facility records indicate that for the period between September I, 2006
and October 12, 2007, there were thousands of separate recorded incidents involving residents at
BSDC. The facility produced a 24{0-page list of what we estimate to be over six thousand
separate incidents during this period. Other BSDC documents reveal 4,328 separate resident
imcidents at BSDC in 2007 alone (through September).

While some of these incidents were relatively minor with no injury to residents, others
were very serious and produced grave injuries. Through the end of September 2007, BSDC
documented 3,306 incidents where there was at least a “minor” injury to residents. This works
out to be an average of about 367 resident injuries per month, or about 83 resident injuries per
week, or about 12 resident injuries per day at BSDC. During the period between September 1,
2006 and October 12, 2007, BSDC identified about 150 incidents as more serigus or severe than
a “minor” injury. Serious injuries include fractures, lacerations, bites, and choking incidents.

Some residents have been involved in multiple incidents. Through December 30, BSDC
reported an average of 35 residents per quarter who were involved in 10 or more
incidents/injuries last year. Residents GJ, FI, EH, and DG all averaged more than 20
. incidents/injuries per quarter through September 2007.

a. Resident Aggression

A large number of resident-to-resident incidents at BSDC stem from resident aggression.
From September 1, 2006 through October 15, 2007, BSDC identified over 104 different residents
who were characterized as “aggressors”™ in well over 300 separate incidents. In 2007 alone,
through September, BSDC identified resident aggression as the probable cause of 217 separate
incidents that produced at least a “minor” injury. The injuries of aggression to victim residents,
include lacerations, bite marks, scratches, scrapes, bruises, and abrasions.

Some of the incidents have been serious. For example, in September 2006, resident CF
attacked her roommate, HK, with a four-inch steak knife. HK sustained a laceration to her left
temple and upper arm, and a stab wound to her lower left back. After the attack, the victim was
“crying and in near hysterics.” CF told staff that “voices™ made her attack HK. and that she
wanted to kill her roommate and “everyone on the living unit.” On the Monday prior to this
incident, CEF’s mother reported that a knife of similar description was missing from her home
after CF’s visit. The internal BSDC investigation does not indicate whether staff searched CF’s
room for the knife after the home visit and prior to the stabbing incident. In spite of this, BSDC
made no finding of neglect. In a separate incident a month later, resident BE alleged that his
roommate, TO, had sexually assaulted him in the batbrocom. BRE suffered injuries to his neck and
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lip. However, no physical evidence of a sexual assault was found. The internal BSDC
investigation did not reach a definitive conclusion as to what happened. BSDC made no findings
as to abuse or neglect with regard to this incident. '

BSDC records reveal that resident aggression incidents/injuries appear to be concentrated
on certain units, such as 104K and 408S.° Lack of adequate staff supervision, environmental and
safety concemns, as well as a failure to provide adequate behavior and mental health supports all
coniribute to an increased risk of harm for many residents on a day-to-day basis.

b. Fractures and Falls

In the year before our visit, a number of BSDC residents suffered fractures, including
fractures of the leg, hip, knee, ankle, toe, clavicle, shoulder, arm, hand, finger, and nose. Many
of the fractures were quite serious, requiring the intervention of an orthopedic surgeon. [t is of
concern that about half the time, BSDC did not know how the fracture happened. We set forth
below a few examples of residents who suffered fractures in the months prior to our visit.

. In April 2007, stafl noted a bruise on resident A1)’s arm while preparing the resident for a
bath. Later it was determined that AD had suffered 4 fracture of the right humerus.
Although a physician concluded that the injury was the result of blunt force trauma, it
remains undetermined how and where the fracture occurred.

. In March 2007, resident LA refused fo bear weight on his left leg. The next day, staff
abserved bruising to the resident’s ankle, but an x-ray showed no fracture. A subsequent
x-ray, done a week later, showed an oblique fracture through the left distal fibula. The
cause of the fracture is undetermined.

. In January 2007, while attempting te transfer resident KZ from her wheelchair to her bed,
a BSDC staff worker was unable to lift the resident onto the bed, and instead lowered her
to the floor. The following day, other staff noticed a “pop and crackling” sonnd as they
tried to dress KZ. Subsequent medical examination identified a fracture to the resident’s
lower leg.

Resident fractures are often caused by falls. Indeed, there is a significant and serious
pattern of resident falls at BSDC, numbering more that 1,000 since Seplember 2006. The facility
has documented repeated falls by a number of residents: GJ - 50 falls, FT - 45 falls, EH - 43 falls,
ND - 25 falls, DG - 25 falls, OF - 24 falls, and PF - 23 falls. The high frequency of falls places
these and other similarly situated residents at great risk of harm. Yet, too often, BSDC has failed
to develop effective safeguards to reduce the frequency of resident falls. Some falls have
resulted in significant harm to residents. For example:

¢ Units 104K and 4088 are just two of several units that house residents with
developmental disabilities who also have behavioral problems and/or mental illness.
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In late July, 2007, staff noted a significant purple bruise to resident QG’s left shoulder
during bathing. Examination revealed a fracture of the left humerus, Although medical
staff felt the injury was caused “by blunt force trauma,” BSDC concluded that the injury
was accidental, possibly from an unwitnessed fall.

In July 2007, resident MC fell, suffering what appeared to be a fracture of his left
clavicle; staff noted significant purple bruising on his shoulder.

In June 2007, resident BF, known to have osteoporosis, fell while approaching the
bathroom, suffering a left hip fracture. In response to BF’s numerous falls, the BSDC
Incident Review Team often recommended “no further action necessary.” This response
is similar to that given to other residents who fall regularly or are at risk of falling.

Our investigation revealed a pattern in which numerous residents suffered multiple falls,

yet were not identified as individuals at-risk for falling. As a result, the facility failed te provide
adequate preventive interventions. For example:

Resident UL, admitted in August 2006, suffered injuries from falls three times within her
first month in residence at BSDC. Despite her recurring falls, she was not identified as
being at-risk for falls and protective measures were not implemented. Within 735 days of
her admission, she suffered her fifth fall, sustaining a fracture to her right thighbone
(femur). This fracture required surgery to implant a fixture pin. The investigation of this
fall failed to identify a pattern and UL continued to fall in subsequent months.

Resident PF fell at least 23 times between September 2006 and June 2007, but was not
identified as at-risk for falling by BSDC. One of his falls caused a laceration to his head
which required staples to close. In early 2007, PF suffered a fractured finger on his left
hand. As of mid-October 2007, BSDC had still failed to identify PF as at-risk for falls.

Resident DW, referenced above, began to fall with increasing frequency around October
2006. She fell about a dozen times from October 2006 to July 2007. Despite this, as of
mid-October 2007, BSDC had still failed to identify DW as at-risk for falls.

There are many other residents who have incurred serious injuries from falls, and vet, are

not identified by BSDC as being at-risk of falling, including: QH, KZ, BE, RI, 8], TK, and NQ.
BSDC’s failure to identify individuals” risks and implement preventive strategies places residents
at significant and continuing risk of harm, '

C. Lacerations

A large number of BSDC residents have suffered lacerations, many of which are deep and

serious. The facility identified about four dozen residents who, during the year before our visit,
had suffered a laceration that required sutures, staples, clips, or dermabond to close the injury.
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About 95 percent of the serious lacerations involved injury to the face or head. Some of the
residents suffered multiple deep lacerations; for example, throughout the year, resident DG
suffered separate deep injuries near her right eyebrow, her left eyebrow, the bridge of her nose,
and her upper nose. Most of the resident injuries appear to occur due to inadequately addressed
behaviors — sometimes from self-injury, and sometimes from the unchecked aggression of
another resident. Other causes of lacerations include falls, environmental factors, and seizures.

d. Choking Risks

Many BSDC residents have medical conditions that seriously complicate the swallowing
and digesting of their food and beverages. We uncovered several instances in which staff failed
to adequately protect residents from consuming food or fluids that could cause them serious
harm. For example:

. Resident VM, fed via stomach tube, is assigned enhanced supervision due to her high risk
for aspiration. Despite this, in April 2007, VM’s staif left her alone in the dayroom,
where she drank a cup of hquid set out for another resident. This was the fifth time since
2004 that the resident has consumed an edible or liquid that placed her at serious risk of
harm. The subsequent review of this incident noted that, “[the resident’s] consumption of
food could cause serious airway blockage, anoxia, and death; her consumption of liquids
could lead to aspiration of the contents into her lungs. It is imperative that [she] receive
the proper supervision to guard against her ingestion of food cr liquid.” Within weeks, in
July 2007, staff found the same resident in the dining area chewing corn chips. BSDC
found that an on-call staff worker in that instance neglected her by leaving his assignment
before arranging for her supervision. BSDC’s repeated fatlure to protect VM places her
al sericus risk.

. BSDC investigators confirmed neglect where, in July 2007, resident WN, also fed by a
stomach tube and net allowed food or drink due to the risk of aspiration, walked over to a
table in his living unit and drank tea left there. No specific staff had been assigned to
supervise this resident at the time despite his need for enhanced supervision. The
1nvest1gatwe report also noted a prior incident on May 6, 2007, where this resident drank
grape juice, which also placed him at serious risk for aspiration.

Inn addition, a couple of other residents have ingested inedible objects that posed great risk
to the resident; resident OK swallowed a push-pin tack, and resident CF may have swallowed a
“train” game piece. :
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Incident Reporting, Investigations, and Preventive Measures

Lad

a. " Incidents

We identified a mumber of problems with the facility’s incident management system.
BSDC’s policies and procedures related to reporting and categorizing incidents are disjeinted,
uncoordinated, and confusing. As a result, incidents are not consistently categorized at BSDC.
During our visit, we learned that multiple databases at BSDC hold information about harnm to
residents. We learned from a variety of sources that all incidents are not tracked in the same
database. For example, the Quality Indicator Report that should contain accurate information,
and is to be reviewed quarterly, does not include hundreds of falls experienced by residents and
documented elsewhere. We also found that important incident reports sometimes are not
accounted for in the fracking system. We identified instances where staff failed to report.
incidents in a timely manner. This raises concerns about whether other important incidents are
being reported on time or at all. As a result, we do not have confidence that the incident
information recorded and reported at BSDC accurately reflects all of the reportable incidents that
actually occur at the facility. Given these failures, the incident and injury numbers we set forth
above may, in fact, under-represent the harm that has actually occurred at the facility. This also
makes the tracking and trending of such incidents unreliable, which further impairs the facility’s
ability to develop and implement individual or systemic remedial measures. It is essential that
management staff have reliable data sources that will allow them to review trends and analyze
and address the underlying causes of all injuries. :

The BSDC Incident Review Team (IRT), chaired by the acting director of quality
management, reviews all incidents that have occurred within the previous 24 hours. The intent
behind this effort is commendable. However, there are some concemns. For example, the
residents” interdisciplinary team members are notably missing from this review process.
Moreover, although the IRT serves the function of keeping facility management informed of
sentinel events, this process actually delays the interdisciplinary teams’ response to events and
shifts the accountability for resident safety from the QMRP and interdisciplinary team to the
facility management staff. Since the JRT does not necessarily possess in-depth knowledge of the
residents’ status, it is ultimately dependent on the team to determine intervention strategies to
reduce risk.

The facility’s lack of effective risk management and incident management practices
places residents at risk of serious harm. It is imperative that the facility establish both preventive
and responsive processes that proactively work to reduce and eliminate harm.

b. Investigations
We found some positive aspects with regard to recently-begun remedial efforts in the area

of internal investigations. BSDC has demonstrated its intent to broaden the scope of its
investigative process. Based on the volume of investigations from 2006 to 2007, the facility has
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increased the number of incidents it formally investigates. In addition, BSDC’s investigative unit
has made considerable improvements in identifying systemic and ancillary issues relevant to
investigations. Systemic issues are more consistently identified with meaningful corrective
actions assigned.

Nonetheless, the facility must continue to correct deficiencies and improve the quality of
its investigations in order to reach minimally accepted standards of practice. We found that there
were significant delays in reporting some allegations of abuse and neglect. Similarly, there were
delays in providing relevant documents to the investigator in some cases. Investigators did not
consistently secure evidentiary materials. Investigations ofien lack necessary components. For
example, some investigations failed to: reconcile evidence appropriately, develop a chronology
of the event, identify involved personnel, include interviews of all relevant staff and residents
who may have information about the incident in question, and determine the cause of serious
incidents. Many investigations fail to develop a reasoned analysis of what actually happened and
who was responsible. In some instances, the investigative report does not discuss how
information that was gathered was utilized to draw conclusions. We also found instances where
investigations were filled with speculative commentary by both staff and investigators,
apparently set forth to rationalize why a more thorough review of the allegation was not
necessary. A speculative approach and lack of objectivity is a significant departure from
minimally acceptable standards of practice.

[nadequate investigations make it difficult for the faeility to identify, develop, and
implement corrective measures to eliminate preventable risks to residents. BSDC documents
reveal that many corrective measures that were supposed fo be implemented post-investigation to
prevent future incidents are not being implemented and monitored in a timely or adequate
manner. Such failures place residents at ongoing risk of harm. Subsequent investigations
indicate recurrent issues that have not been resolved. Owur safety consultant concluded that
BSDC is not monitoring the effectiveness of corrective actions with any regularity, and as a
result, “recurring issues are illuminated through investigations though they rarely appear
resolved.”

4. Stafhng Concems

Many of the deficiencies at BSDC with regard to safety are linked to staffing difficulties.
Qur safety consultant characterized the BSDC workforee as “wrought with exhaustion and
discontent.” She reported that some employees pleaded for help in order to acquire adequate
staffing assistance for the health and welfare of the residents. During our visit, BSDC staff
expressed concems about being assigned to work with residents without being trained on how to
properly support and care for them. They also told us about their concerns related to unsafe
working conditions due to severe staff shortages, employee exhaustion, lack of adequate training,
and disgruntied co-workers.
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The facility faces substantial and ongoing struggles in hiring and retaining compctent
staff, maintaining acceptable individual-to-employee staffing ratios, and providing adequate time
off to full-time employees. During the week of our visit in Cetober 2007, the facility had
vacancies in 117 of 411 direct care staff positions. In addition to these, there were vacancies for
a physician, six nurses, a nurse supervisor, a physical therapist, two team leaders, and two
compliance specialists. Many of these positions had been unfilled for menths.

(iven the large number of staff vacancies, the facility has relied heavily on requiring
current staff to work overtime. BSDC records reveal that direct care staff have been working
overtime — sometimes on double shifts — for more than a year now. The facility used 10,219
hours of overtime in Septermber 2007, and 14,490 hours in August 2007, These levels are
reduced from the January 2007 high of almost 20,000 overtime hours in the month. For the
period September 2006 through September 2007, the facility spent $3.6 million on overtime
reimbursement. Overtime is often mandatory for current BSDC staff. We spoke to numerous
staff who related their concerns about having to work multiple double-shifts (16 consecutive
hours) within a single week to provide care to residents. Many staff workers expressed their
weariness at being “frozen,” or required to stay for additional shifts or risk disciplinary action for
failure to fulfill overtime requirements.

Even with staff working so many additional hours, we learned that the use of overtime is
often not enough to meet staffing needs. As a result, the facility maintains a roster of 180
Developmental Technician I employees who are described as “on-call” staff. These employees
(including staff as young as 16 years of age) are assigned 10 work with residents across the
campus as needed. However, many of these on-call staff are unfamiliar with the residents they
are assigned to serve. Although all staff, including the on-call staff, are supposed to be familiar
with the needs and individualized plans of the residents on their assigned units, we met staff
workers who were unable to tell us that information, much less implement the plans.

In addition to the large number of staff vacancies, we found a lack of adequate oversight
of staff. We uncovered several instances where staff were found asleep while on duty and where
staff were found to be playing cards or watching television when they should have been
providing services to restdents. One supervisor told us that she was new to her area and did not
know which staff were assigned to her area from day-to-day. The chaotic staff environment at
BSDC fragments care to residents and places them at risk of additicnal harm.

Needless to say, the demands of current BSDC staffing practices place both emotional
and physical stress on the staff that may lead to an environment that is more conducive to abuse,
neglect, and mistreatment. At the very least, tired and over-worked staff will be less likely to
take the initiative and responsibility necessary to provide residents with the programming, care,
and treatment they need, especially if the residents have difficult behaviors or complex health
care needs. BSDC needs to take deliberate action to improve this situation. Failure to do so will
continue the current environment that i1s conducive to abuse, neglect, and inadequate care.
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5. - Documentation

Clinical records at BSDC do not consistently provide an accurate account of residents’
needs. Moreover, there s inconsistency among the toels utilized at BSDC to provide staff with
information on the curtent intervention strategies to protect individuals from harm. We found
that there was conflicting information on such tools as supervision cards, individualized program
plans, and mental health treatment plans.

We also found that outcome data for interventions was often inaccurate. Record reviews
at BSDC revealed significant discrepancies between unit and clinical data, as well as a general
inconsistency in maintaining data. Because this data is to be used in clinical decision-making,
the health and well-being of individuals is placed at significant risk when clinical records and
data reports contain errors, discrepancies, and inconsistencies.

BSDC is currently making efforts to form committees to better analyze outcome data.
While this is a worthwhile effort, it is only one element of a complete quality assurance system.
Quality assurance needs to be more than a department at BSDC; it needs to be a deliberate and
ongoing practice at the faeility. '

B.  TRAINING AND BEHAVIORAL SERVICES, RESTRAINTS, AND
PSYCHIATRIC CARE

The Supreme Cowrt has concluded that for persons with developmental disabilities
residing in state institutions, there is a constitutional right to “minimally adequate training.”
Youngberg v. Romeo, 457 1.8, at 322. Specifically, “the minimally adequate training required
by the Constitution is such fraining as may be reasonable in light of [the institutionalized
person’s] liberty interests in safety and freedom from unreasonable restraints.” Id. and at 319
(*respondent’s liberly interests require the State to provide minimally adeguate or reasonable
training to ensure safety and freedom from undue restraint™).

1. Resident Behaviors and Behavior Programs

Dozens of residents at BSDC have behavior problems and need training and associated .
behavioral services. According to facility documents, as of August 31, 2007, there were 151
residents with physical aggression, 68 residents with verbal aggression, 41 residents with non-
verbal/physical aggression, and 74 with self-injurious behavior. Some residents exhibit multiple
behavior problems; 34 residents are listed with three of these behaviors and 15 residents are
listed with all four behaviors.

As of September 4, 2007, the facility reports that approximately 187 BSDC residents
(inclading the 11 Bridges residents) with behavior problems receive training and assoclated
psychological and behavioral services through a formal behavior program. Generally accepted
practice, as well as BSDC policy, mandates that behavior programs are to provide a consistent,
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individualized, and effective approach to reduce or eliminate inappropriate behaviors. In spite of
this, BSDC fails to provide training and services that are adequate and appropriate to meet the
needs of these residents. This deficiency contributes to poer resident outcormes, including poor
progress in treating problem behaviors, increased risk for highly restrictive interventions,
increased risk for injury and abuse, and decreased opportunities for placement in the most
integrated setting. Inadequate training and psychological services are contributing factors to
many of the incidents and injuries discussed above, which often stem from residents’
inadequately addressed problem behaviors, such as physical aggression, verbal agaression, self-
injurious behavior, or “pica” (ingesting inedible objects).

BSDC behavior programs are typically well-developed, often rather lengthy, and
generally follow a consistent format. Nonetheless, the programs often do not effectively address
residents’ often difficult behavior problems. With regard to behavioral assessments, BSDC relies
too heavily on a brief questionnaire screening tool when a more extensive observational analysis
of the behavior problem is often warranted to verify functional behavioral antecedents and lead to
appropriate treatment options and follow-up services and supports. This is especially true in
complex cases where subtletics may be missed and behavioral intervention may be misguided.
Appropriate observational analysis is even more important, given that BSDC quality assurance
documents reveal data collection problems associated with resident behaviors. Data is missing
on some days, shifts, and hours, or is not recorded up to the current tune or interval. Improper or
incomplete data coliection can negatively impact initial assessments and progress re-assessments,
which can influence service delivery. It also does not appear that residents’ behavior programs
are updated frequently enongh to address changes in residents’ behaviors throughout the course
of the year. As we discuss below, this is especially notable with regard to residents who are
continually subjected to invasive restraints.

The overriding and primary problem at BSDC, however, is not so much with the paper
programs as it 1s with the inadequate implementation of the paper. Consistent and correct
implementation of adequate and appropriate behavior programs is required 1f progress 1s to be
made on the behavior programs. Yet, staff at BSDC fail to properly implement the written
behavior programs for the residents. This is a pervasive problem that implicates staff across all
shifts and settings. Poor implementation of programming places BSDC residents with behavior
problems at risk of continued harm, continued exposure to restrictive intervention procedures,
and continued institutionalization.

There are many reasons for implementation deficiencies. Staff vacancies are a
contributing factor. Our psychology consultant characterized the large number of staff vacancies
at BSDC as a “huge gap in staff.” The loss of experienced staff and the high rate of staff
turnover are also taking their toll. The behavior programs at BSDC involve multiple distinet
steps or procedures. New staff, temporary staff, “on-call” staff, or staff pulled from other uniis
are often unfamiliar with the particulars of the lengthy and detailed individual behavior
programs. This leads to faulty implementation. Even with regular staff though, it is too often the
case that they are not familiar encugh with the programs to implement them correctly. Our
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psychology consultant concluded that “[1]ack of experienced trained staff to work with the
difficult complex cases that I reviewed can have a devastating effect on the quality of behavior
program implementation.” He added that “the presence of adequate staff was highly correlated
with calmness of the [BSDC living] unit.”

When confronted with a resident behavior, generally accepted practice and BSDC policy
require staff to systematically work through a progression of less restrictive techniques before
applying more invasive measures. However, instead of methedically and properly implementing
the written program, harried staff in a behavioral crisis too often and too quickly resort to
reactive procedures. The facility staff often do not move systematically through the BSDC
continuum of interventions from least restrictive intervention to more restrictive intervention as
required by State policy. Fundamental program elements, such as modification of antecedents or
attempts at prevention, including gently talking to the individuals or redirecting them from the
environment, are not emploved properly or as often as needed. Instead, facility records reveal a
rather consistent reaction to behavioral problems, where staff quickly move from behavior
response blocking to physical restraints to mechanical restraints.

As aresult of the failure of behavioral iraining at BSDC, the residents with problem
behaviors, as well as those in their proximity, have remained at risk of harm due to the
consequences of the unchecked problem behaviors. The resident-to-resident aggression we
referenced above is one example of this. Because the problem behaviors continue, these
residents are then subjected to other means of control, such as the use of highly restrictive
interventions, including emergency mechanical restraints.

2. Restraints

The Supreme Court has recognized that the right to be free from unreasonable bodily
restraint is the “core of the liberty protected by the Due Process Clause from arbitrary
governmental action.” Youngberg v. Romeo, 457 U.S. at 316, 322 {citing Greenholtz v. Inmates
of Neb. Penal and Corr. Complex, 442 U.8. 1, 18).7 See also 42 C.F.R. § 483.13{a)(zesident “has
the right to be free from any physical or chemical resiraints . . . not required to treat the resident’s
medical symptoms.”). Consistent with generally accepted professional practices, restraints are to
be used only when justified and only when there is evidence that less restrictive procedures have
been proven ineffective or are unsafe. '

’ The Supreme Court has held that this interest is fully applicable to individuals with
developmental] disabilities who are confined to state institutions. See Youngberg, 457 U.S. at
316. The Couwrt noted that the state is under a duty to provide an institutionalized person with a
developmental disability with reasonable training “to ensure his safety and to facilitate his ability
to function free from bodily restraints. It may well be unreasonable not to provide training when
training could significantly reduce the need for restraints or the likelihood of viclence.” Id. at
324,



- 18-

The State subjects BSDC residents to undue restraints. From June 1, 2006 to August 31,
2007, the State reports that 79 BSDC residents, approximately 25 percent of the population, were
restrained. Restraints at BSDC can range from a physical restraint where a staff member
physically holds a resident’s head, limb(s), and/or body, all the way to a mechanical restraint (the
most invasive form of restraint) where staff use cloth and leather straps to tie to a bed a resident’s
four limbs and sometimes his or her chest. Commonly used behavior management procedures at -
BSDC are very restrictive and pose significant risk of injury to BSDC residents. These highly
restrictive interventions include: mechanical restraint devices that involve 2-point or 3-point
restraints (arms and/or legs), 4-point restraints (arms and legs), or 5-point restraints (arms and
legs and the upper or lower body). These interventions may be used either on 2 programmatic or
on an emergency basis. The facility staff also engage in the highly resirictive practice of physical
holds that allow up to three staff members to 1ift and carry a resident against hus or her will.

Our psychology consultant concluded that restraint usage at BSDC is high. Indeed, he
labeled mechanical restraint usage at BSDC as “the highest in frequency and duration that I have
seen in my experience.” Our safety consultant characterized as “alarming and disconcerting™ the
risks assoclated with the duration and frequency with which several residents are placed in
restraints. The specific restraint numbers at BSDC are rather staggering:

J During the period from June 1, 2006 to August 31, 2007, the State reports that there were .
896 total restraint episodes; this represents an average of about 60 restraint episodes every
month at BSDC. '

. During this period, resident HK was restrained 104 times, resident OK was restrained 70

times, resident PL was restrained 49 times, resident CF was restrained 48 times, and
resident UL was restrained 43 times. There were 17 other residents who were restrained a
dozen or more times during this period.

. The use of the most invasive form of restraint — mechanical restraints — is quite prevalent
at BSDC. During the 15-month peried referenced abave, BSDC staff placed residents in
emergency or programmatic mechanical restraints (1.e., those ufilized pursuant to a
behavior program) for a total of 41,168 minutes, or over 686 hours. The use of
programmatic invasive restraints alone averaged about 44 hours per month.

. Many of the individual restraint episodes have been very lengthy, with some lasting
several hours at a time. During this period, 24 residents were subjected to at least one
invasive mechanical restraint episode of two consecutive hours or more.

. Resident RM was placed in mechanical restraints for two hours or more a total of 26
times during this period. Many other residents suffered through mechanical restraints for
two hours or more: resident PL, 22 times; resident OK, 21 times; resident HK, 15 times;
resident EH, 14 times; and residents CF and SN, 9 times each.
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. During this period, there were 65 separate instances where staff subjected residents to
mechanical restraints of three hours or more; of these, 22 separate instances lasted five or
more consecutive hours; of these, seven lasted seven or more consecutive hours.

. In late October 2006, in response to what was characterized as “edgy” behavior where a
resident was hitting, kicking, scratching, and biting, staff placed the resident in four-point
restraints for a total of 23 hours and 4] minutes straight {(with one ten-minute break just
before the 12-hour mark). Staff noted that this resident may have been craving additional
attention, which apparently was denied him other than in the context of a restraint
application.

v During this period, resident RM was placed in invasive mechanical restraints for a total of
8,618 minutes, or over 143 hours. Resident OK was placed in such restraints for about 85
hours; resident PL for over 75 hours; and resident HK for over 65 hours.

. Staff subjected seven BSDC residents to emergency mechanical restraints during this
time for over 1,000 total minutes. All but three of the individual restraint applications
lasted for an hour or more; resident TO was placed in emergency mechanical restraints
for five hours on one occasion and over three hours on another.

. During this period, mechanical restraint usage prompted 49 separate facility eritical
incident reviews involving over a dozen residents.

QOur safety consultant concluded that injuries sustained during restraints are “increasing
rapidly at BSDC and are indicative of a systemic problem at the facility.” She concluded that
BSDC’s inability to protect residents from harm prior to and during the restraint application is a
significant departure from minimally accepted standards of practice.

While the facility has a restraint review committee that meets regularly to review the use
of restraints on certain individuals, it does not appear to be having much impact on the use of
restraints at the facility, especially with regard to residents with difficult behavior problems.
These timely meetings are characterized by a general sensitivity to the need to reduce restraints.
However, this dees not necessarily mean that insightful professional input is always presented at
these meetings or that action steps are developed that will lead to more effective behavioral
interventions for residents.

Separately, as we discuss below, several converging factors, in addition to behavioral
service deficiencies, produce an environment where resident behaviors and restraints are likely to
occur; these include: an overly restrictive segregated living environment characterized by
crowded conditions with almost constant close exposure to other residents prone to behaviors;
lack of adequate habilitation and meaningful community activities during the day; and issues
related to the provision of psychiatric care for those with mental illness.
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3. Overly Restrictive Environment

The overly restrictive physical environment ef the BSDC institution limits behavioral
treatment options. Crowding in seme residential units causes tension and increases the
likelihood that behavior problems will arise, especially where two or more aggressive residents
are in close physical proximity to one ancther for virtually the entire day and night. QOur
psychology consultant informed us that none of the aggressive residents he talked to during the -

-week said that they had a friend on their unit. He concluded that “confining people who are

predisposed to aggression and who do not like one another in the close quarters of the living
units of BSDC 15 a program for trouble.”

Moreover, the facility has not done enough to integrate residents into commumity settings,
as discussed below., One consequence is that residents have limited epportunities to associate
with people who may be role models for socially appropriate behavior. This is most easily
accomplished through community placement and/or integrated and meaningful activities during
the day, including supported employment and positive behavioral support activities.

Ironically, the facility’s overcrowded and confining environment and its failure to
adequately address residents’ problem behaviors makes it more difficult for many of these
residents to transition to more integrated community settings or to participate in more integrated
day activities. The freatment plans of some residents reveal that interdisciplinary teams at BSDC
at times appear reluctant to recommend a resident for placement or services in a more infegrated
community setting if the resident has significant problem behaviors. This is tragic because many
residents were transferred to BSDC for the sole purpose of ameliorating their problem behaviors.

4. Habhilitation, Vocational Activities. and Meanineful and Inteerated Day Activities

Persons with developmental disabilities are to receive adequate habilitation training and
related vocational and day program services and supports so that they may acquire new skills,
grow and develop, and enhance their independence. Federal law requires that:

Each client must receive a continuous active treatment program, which includes
aggressive, consistent implementation of & program of specialized and generic training,
treatment, health services and related services . . . that is directed toward — [tThe
acquisition of the behaviors necessary for the client to function with as much self
determination and independence as possible; and . . . [t]he prevention or deceleration of
regression or loss of current optimal functional status.

42 C.F.R. § 483.440(a). Indeed, both the BSDC habilitation and behavior program policies stress
the need to help residents attain and increase skills in direct response to each individual’s needs
and personal outcomes. However, BSDC fails to provide its residents with such adequate
habilitation training and related services and supports.
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Our psychology consultant noted that while “BSDC professes to be an active treatment
facility, . . . some staff appear not to buy into that mission.” During our visit, we discovered a
low level of staff interaction with the residents throughout the day. Too often, residents were not
engaged, and the staff did not attempt to engage them in meaningful habilitation activities. We
found several situations where nothing was happening with residents even though staff were
present. This lack of meaningful training and activity not only denies residents an opportunity to
learn and grow, but it can set the stage for the residents to engage in harmful behaviors.

Even at pleasant on-campus facilifies, such as the Carstens Center, with a gym, a pool, a
social center, and a game area, participation is rather limited. BSDC logs reveal that, on many
days, only a handful of residents use the Carstens Center; “no-shows” for scheduled activities are
common. Facility records reveal that, in June 2007, almost 20 percent of the residents were
labeled as “no shows” for aquatic therapy. Quality assurance staff repeatedly labeled this a “big
concern.” Throughout the week of our visit, certain BSDC staff revealed that they hardly ever
take residents to the pool. It was not clear to staff why this was the case. Moreover, internal
quality assurance documents reveal that many staff do not interact with the residents when in
places of habilitation and training, such as the social center or the gym. Instead, staff sometimes
“qust sit and let the individuals run around hitting and throwing balls at cach other.” At times,
there are not enough age-appropriate materials for training purposes.

Persons with developmental disabilities are to receive habilitation services n integrated
settings wherever possible. See the Americans with Disabilities Act, 42 U.S.C. § 12132, and the
requirement that services be provided in the “most integrated setting.” However, the State has
failed to provide adequate, meaningful, integrated activities in the community for BSDC
residents. No resident attends school off campus and no resident receives programming off
campus. Only one resident works significant hours in a competitive, supported employment
setting in the community. Instead of emphasizing community involvement, BSDC has
concentrated on providing work and programming to dozens of residents in various sheltered
workshop settings on the segregated campus. Moreover, most of the work and programs on
campus involve rote and repetitive tasks.

While BSDC recently appears to have been making a positive effort to increase
oceasional community outings for BSDC residents, such as to the grocery store or to the park, the
number of residents who participate is limited, as are the number of days and hours per day they
can go to the community at any given tirne. BSDC records reveal that, instead of gomng to the
community each day for several hours or most of the day, residents are typically able to go to the
community only a handful of times each month for just a couple of hours each time. By contrast,
the ITS, which emphasizes the importance of individuals staying connected to the community, is
able to take the individuals enrolled in its program off campus much moie regularly than the
typical BSDC resident is able to go off campus. We learned, for example, that each ITS resident
goes off campus almost every day for several hours a day.
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Thus, the State appears to recognize the importance of community integration, but it has
not done enough to maximize residents’ day-to-day integration with the community at large
bevond the BSDC campus. This i1s somewhat remarkable given that staff reported to us that
residents generally enjoy community trips; that typically resident behaviors and their overall
welfare and demeanor improve markedly when engaged in meaningful, integrated activities; and
that community involvement enhances learning. Staff also informed us that restraint usage goes
down markedly once residents are in the community. In any event, staffing, transportation, and
the availability of other resources appear to be imiting factors. For example, even if every off-
campus BSDC vehicle was utilized at one time, about half of the residents could not be
accommodated on community trips. Moreover, BSDC has vehicle eapacity only for fewer than
two dozen residents who use wheelchairs.

5. Psychiatric Disorders and Treatment

As part of the interdisciplinary approach to addressing residents’ behavior problems,
generally accepted practice requires that State-operated facilities like BSDC provide adequate
psychiatric services for its residents with mental illness. Traditionally, persons with
developmental disabilities, who also have a dual diagnosis of mental illness, have been under-
diagnosed and over-medicated, especially if they lived in an institutional sefting like BSDC. In
the past, the inherent difficulty and complexity of identifying and treating the often subtle signs
and symptoms of this population led to mistreatment or missed treatment; sometimes the need to
gain control of problem behaviors led to clinically imposed chemical restraint. The ongoing
dangers associated with certain behavioral and psychiatric treatments for this population demand
continued vigilance to protect against inertia and/or abuses against vulnerable persons with
developmental disabilities and mental illness.

As of September 13, 2007, the State reported that 167 BSDC residents had an Axis |
disorder diagnosis.® The vast majerity of these individuals have mental illness. Several dozen
residents have more than one mental health diagnosis. The State reports that 152 residents
receive at least one psychotropic medication. Over 86 percent of all BSDC residents with a
behavior program also receive psychotropic medication.

In spite of our overriding concerns, there are positive elements with regard to providing
psychiatric care to BSDC residents: there is often frequent contact with residents by
professionals responsible for providing mental health care; overall there is a thoughtful, multi-
diseiplinary team approach to delivering mental health care; in conducting diagnostic
assessments there is an effort to use objective information to guide clinical decision-making; and

% Pursuant to the American Psychiatric Association’s diagnostic eriteria manual, Axis 1
disorders are clinical disorders and/or other conditions that may be a focus of clinical attention.
Typically, these clinical disorders include mental illness. Mental retardation and personality
disorders are classified as falling under Axis II. The aggregate figure above does not include the
11 persons at Bridges, all of whom have issues with regard to mental health treatment.
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the facility uses accepted monitoring tools to screen for psychotropic side effects and movement
disorders. Nonetheless, as we discuss below, too often, resident outcomes suffer because of
outstanding deficiencies in this area.

The overriding deficiency is that there 1s ewrrently not enough psychiatry time to provide
adequate psychiatric care to meet the needs of BSDC residents with mental illness. This places
BSDC residents at risk of harm. In the past, the BSDC residents were served by a psychiatrist
with nearly 20 vears experience {reating persons with developmental disabilities who was at the
facility on almost a full-time basis. Now, the consulting psychiatrist to BSDC visits residents at
the facility on a limited and part-time basis, about two days per month. Individual evaluation
appointments typically appear to be scheduled in a range from about five minutes to 15 minutes
for each resident. (The team meetings conducted in the presence of our consultant psychiatrist
lasted slightly longer.) Our psychology consultant concludes that this “simply is not enough
examination time for a thorough DSM assessment or even follow-up examination. Much more
time evaluating each client is needed.” Under his current contract, at most, the consulting
psychiatrist can spend an average of about 69 minutes annuaily per resident with a current Axis I
diagnosis. Qur psychiatry consultant concludes that this “would be considered insufficient for
cven the most stable patient in complete clinical remission.”

The lack of sufficient psychiatry hours produces infrequent evaluation and assessment of
residents and less frequent follow-up than is needed. It also makes it more difficult to change
treatments that would be likely to require additional psychiatry time in the future than is available
under the current contract, We understand that the consulting psychiatrist is ofien not able to see
every resident who has been referred to him that day for consultation. As a result of all this, the
BSDC primary care doctors, a physician assistant, and a registered nursc are now responsible for
providing a sizable volume of psychiatric follow-up care. As our psychiatry consultant
concludes, “fo]ther clinicians can provide some mental health care and assessment for short
periods of time, but cannot substitute for psychiatric expertise for long term treatment.”

In looking at outcomes for residents, our psychology consultant, who is also a nationally
recognized expert in psychopharmacology, concludes that many residents at BSDC are “grossly
over-medicated.” He concludes that psychotropic medication usage at BSDC is high and that the
percentage of residents subjected to psychotropic polypharmacy is high. With regard to
individual doses, he concludes that “[d]oses used are higher than any I have seen in many other
facilities across the country, as well as the one [ worked at for ten years in the 1970s.” He added
that the effective doses of several medications are half those used at BSDC. He alse found that
the decision-making process for titrating drugs up or down after review of their effects on
behavior is often not clear in the records; the psychiatric consult reports in the medical records
are very brief, containing minimal information; and the coordination of psychologlcal and
psychiatric evaluations is not clearly evident 1n the individual charts.

Our consultant psychiatrist listed a host of concerns as well with regard to the delivery of
psychiatric care to dually diagnosed BSDC residents, including:
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Moderate-to-high doses of typical or “first-generation™ anti-psychotic medications are too
often used withount sufficient clinical justification. These residents face the potential
harm of excessive exposure to the long-term risks of these medications, including tardive
dyskinesia and Parkinsonism.

In too many cases at BSDC, there is general therapeutic inertia where teams are often
content to rnaintain the status quo, sometimes even in the face of the possibility of
medication side effects or other negative consequences of psychofropics. This includes
fallure to reduce or discontinue medications in light of clinically significant intervals with
no symptoms, and failure to change treatment in spite of new and significant symptoms.
Given outside opposition to some medication changes, the facility is not doing enough to
educate and address the concerns of parents and guardians when medication changes are
needed to provide the resident with acceptable psychiatric care.

There is some diagnostic-therapeutic disconnect, where the resident’s diagnosis does not
obviously explain the psychetropic regimen in place. When this happens, typically there
18 insufficient explanation or justification in the individual records for the clinical
decision-making. In these cases, the potential o harm the resident is two-fold — the
person may be freated with inappropriate and/or unnecessary medications and, at the same
time, will not be receiving proper treatment for his or her underlying mental iliness.

* For certain BSDC residents with anxiety and/or insomnia, there is chronic use of low-to-

moderately high doses of benzodiazepines, which does not reflect good practice in
persons with intellectual disabilities because this class of medications diminishes
cognition. Too often, benzodiazepine are used at excessive doses and/or for longer
periods of time than appeared justified by the individual’s psychiatric diagnosis. Such
use places these individuals at risk for psychological dependence, telerance, excessive
side effects, and a loss of inhibition with regard to certain behaviors.

Some intra-class polypharmacy is used without sufficient clinical justification. Exposing
persons to intra-class psychotropic polypharmacy is generally considered to be poor
practice. Risks include unnecessary and additional side effects and potential drug-to-drug
interactions that would not be present if only one agent was used.

BSDC needs better and close coordination among behavioral, psychiatrie, and neurologic
treatments, as several mood stabilizing drugs used to treat psychiatric disorders are also
effective in treating seizure disorders. Moreover, most current anticonvulsant
medications are psycheactive and can have behavicral side effects. Without close
coordination, the potential for harm associated with drug-to-drug interactions may go
unrecognized. BSDC sometimes draws an artificial distinction between whether a
medication 1s being used for seizure disorders, psychiatric discrders, or behavioral
management. In some cases, an anticonvulsant used for seizure disorders is not discussed
at all in psychiairic notes even though it is clearly psychotropic.”
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. The long-term use of anticholinergic medications for the treatment of side effects should
be avoided. However, too often at BSDC, residents receive these medications for long
periods of ime without discussion of either the ongoing need or attempts to reduce the
dosage. This exposes residents to the needless exposure to the side effects of these
medications.

BSDC utilizes the DISCUS® for monitoring side effects. The DISCUS is commonly used
among mental health practitioners for this purpose. However, our psychology consultant
concludes that certain questionable DISCUS scores at BSIXC revealed that the staff is not using
the DISCUS properly, calling into question whether or not the staff are adequately trained. In
any event, more information from side effects and movement disorder monitoring should be
included 1n psychiatric progress notes to document that the clinician is aware of and utilizing this
information in decision-making. If risks are not identified, harm to the resident could result.

C.. HEALTH CARE AND RELATED SERVICES

The Supreme Court has determined that institutionalized persons with developmental
disabilities are entitled to adequate medical care. Youngberg v. Romeo, 457 U.S. at 324, The
Court labeled this as one of the “essentials of care that the State must provide.” [d. The Court
specifically referenced persons with degrees or training in medicine, nursing, and physical
therapy as some of the health care professionals covered by its decision. Id. at 323 n.30.

i. Medical and Nursing Caré

In a number of respects, BSDC too often fails to provide residents with adequate health
care. The facility fails to develop and implement individualized plans for preventive care
consistent with generally accepted practice. Overall, the health care at BSDC is more reactive
than proactive, where the residents, especially those with complex and high-risk conditions, often
do not receive adequate preventive health care; the facility does not do enough to 1dentify, assess,
treat, and monitor these high-risk residents.

In gencral, the facility does not provide good interdisciplinary care. There is often
inadequate collaboration and coordination between and among the various health care
disciplines, especially with regard to complicated resident cases. Separate disciplines often fail
to work together well, which leads to fragmented silos of health care activity that occur on
largely parallel tracks. The multiplicity of charts for the same individual hampers
communication among professionals and staff and impedes coordination of efforts. The charts
often do not reflect adequately the health care decision-making process. The charts also do not
reveal clearly what is happening with residents. Current and future plans for care are difficult to

* DISCUS is the acronym, widely recognized among mental health professionals, for the
“Dyskinesia ldentification System: Condensed User Scale.”
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discern from the charts, placing residents at risk of harm because of poor communication and
lack of coordination about their care and treatment. :

All this has great implications for residents at risk for, among other things, bowel
impactions and obstructions, pneumonia and aspiration pneumonia, skin breakdown, seizures,
and fractures due fo csteoporosis.

Bowel impactions and bowel obstructions are typically preventable conditions, that can
lead to discomfort, perforations, and even death, if left unaddressed. Generally accepted practice
dictates that care givers must be vigilant and take extra steps to prevent impactions or
obstructions, especially among persons with developmental disabilitics who are non-ambulatory
and face other contributing risk factors. This is a significant concern at BSIXC, as the facility
identified over two dozen residents who are at “high risk” for impaction or bowel obstruction,
This list apparently does not include all those who are truly at risk though. For example, a
handful of residents visited or were admitted to a hospital for abdominal issues in the vear before
our visit, but were not even included on the facility list of those at “high risk.” This includes
tesident VQ (hospitalized in June 2006 for fecal retention with impaction) and resident UP
(hospitalized in March 2007 for abdominal pain). It is troubling that from June 1, 2006 to
Aungust 31, 2007, the facility listed over a dozen instances where residents had to be transferred
to off-campus acute care facilities or emergency rooms to get treatment for impaction,
obstruction, or abdominal pain, abdominal distension, or other related conditions. Resident AR
(age 37) died on September 12, 2007, after a year of serious abdominal issues, including hospital
visits or admissions for abdominal pain in December 20086, intense abdominal pain and a
retracted ileostoniy in March 2007, abdominal pain and distention in April 2007, and an ileus
treatment in May 2007.

Aspiration pneumonia is typically a preventable condition that results from the
accumulation of foreign materials (usually food, liquid, or vomit) in the lungs. BSDC lists only
ten residents as at “high risk™ of aspiration or choking, vet several residents were hospitalized for
aspiration- or choking-related events who do not appear on the facility’s high risk list, including
resident BS (hospitalized in September 2006 for possible aspiration pneuwmonia), resident CT
(hospitalized that same month for an airway obstruction), resident DU (hospitalized in December
2006 and January 2007 for vemiting blood and respiratory distress), resident EV (hospitalized in
March 2007 for aspiration pnewmocnia), and resident FW (taken to the emergency room in August
2007 for upper air congestion). This calls into question whether or not BSDC is adequately
identifying and treating all those residents at risk of aspirating or choking. Resident ZA died in
January 2007, with aspiration pneumonia listed as her cause of death. Several other residents are
listed as having died or been hospitalized, at least in part, due to pneumonia, although it is not
clear if these pneumonia events were caused by aspiration.

A decubitus ulcer or skin breakdewn is another entirely preventable condition given
appropriate proactive care. As with other conditions, BSDC is failing to identify all those
residents truly at risk and this hampers or eliminates the possibility of providing proper
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preventative services and supports. For example, in 2007, through October 16, the facility
reported that nine different residents suffered a skin breakdown. However, BSDC only listed a
total of seven residents as at “high risk™ for skin breakdown. Moreover, it is troubling that seven
of the nine residents who actually suffered from skin breakdown did not appear on the facility’s
high risk list. This speaks, in part, to poor communication and coordination between and among
various health care disciplines. Although one health care professional might identify a resident
as being at high risk for skin breakdown, this information may be buried in a progress note or a
consult form, and often does not reach other health care staff critical to the resident’s care.
Resident AD suffered numerous skin breakdowns in the year before our visit and there were
notations about this in his chart, but he was not on the facility’s list of residents at risk of skin
breakdown or on the list of those who had actually suffered skin breakdown. On Ociober 12,
2007, occupational therapy staff evaluated AD and found no problems. Several hours later
though, a member of the nursing staff noticed that AD, in fact, was suffering from a stage-two
pressure ulcer. The nurse requested that the therapists return promptly to conduct a re-
evaluation, but this was not done. Instead, three days after the nurse noted the ulcer and made
the request, a member of the therapy staff wrote the following note in the file; “The seating
system was evaluated by OT on 10/12/07. The seating system continues to be adequate for [AD]
with no pressure areas noted.” We found other residents who were not included on the risk list
even though they had therapist notations that they were at high risk. These examples call into
question whether or niot BSDC is identifying and properly treating all those who are truly at risk.

At the time of our visit, BSDC listed 193 residents as having a seizure diagnosis of some
sort. About 80 percent of these individuals are listed as having active seizures. There are 30
residents who had two dozen or more seizure episodes during the period from June 1, 2006 to
August 31, 2007, A number of residents appear to have complex cases characterized by very
frequent, poorty-controlled seizures. For example, during this period, resident ¥l had 210
seizures, resident GX had 100 seizures, resident XY had 128 seizures, resident RF had 106
seizures, and resident HY had 170 seizures. During this period, several residents had to be taken
to area hospitals to treat selzures or to address a change in neurological status. Similar to the
arrangemenit with the consultant psychiatrist, the consultant neurologist visits BSDC to see
residents about two days per month. This is not enough time to adequately meet the needs of the
dozens of residents with often complex seizure disorders at BSDC.

In the vear before our visit, 15 BSDC residents died. While two residents had lived into
their ninetics, three residents died in their thirties — one from aspiration pneumonia, which is
typically a preventable condition. Indeed, pneumonia was listed as the cause of death for other
BSDC residents. If was troubling to learn that the cause of death for at least two residents was
colon cancer; apparently, in these cases, the cancer had progressed and then spread to other parts
of the body. These cancer victims were relatively young, aged 44 and 50. It is unclear whether
or not the facility took adequate preventive steps to detect the cancer at an early enough stage.

In a facility like BSDC, it is very important to identify whether or not each death was
preventable, Given that persons with developmental disabilities may not be able to communicate
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signs and symptoms well or at all, it may be more difficult for care givers to determine if the
course of treatment selected is or was actually working. Effective and in-depth mortality reviews
can enhance this incomplete knowledge about the adequacy of care by identifying weaknesses
and deficiencies in health care delivery. This can then prompt the development and
implementation of remedial measure that will eliminate preventable iliness and death for other
similar]y situated residents. Unfortunately, this is not done well presently at BSDC. The
mortality review process at BSDC is inadequate. Rather than conducting a critical and
meaningful review of the adequacy of the course of care in the weeks and months leading up 10
each death at the facility, the mortality review process at BSDC appears to be designed primarily
to excuse from further scrutiny the BSDC health care provider(s) involved in the care of the
deceased resident. Indeed, our health care consultant looked at two dozen death reviews
sparning nearly two years prior to owr visit; none contained recommendations about what steps
could or should be developed-and implemented to eradicate preventable causes in the future.

_ Infecticn control at BSDC is often deficient. Although the facility reports the number and
types of infections, it fails to follow its own procedures, which also require reporting on whether
an Infection is caused by a caregiver. Such infections, which are always preventable, may occur,
for example, where a caregiver fails to wash his or her hands or use the proper sterile procedures.
Unfortunately, hand-cleansing facilities are not consistently accessible on all the BSDC units.
This is of great concern because proper hand cleansing is critical in the prevention of infectious
illnesses and is particularly impertant in a facility like BSDC, which houses a number of
medically fragile residents.

From mid-2006 to mid-2007, BSDC averaged about 125 medication etrors per quarter.
While there were 158 medication errors in the fourth quarter of 2006, the number had declined to
108 errors in the third quarter of 2007, Although the facility reports no deaths or permanent
harm associated with any medication error, nonetheless, some of the medication errors are
sericus and place residents at risk of harm, sometimes necessitating increased monitoring, and in
a handful of cases, observation in a hospital setting. While the facility reports a very low error
rate when measured as a percentage of total doses administered, nonetheless, on average, there is
more than one medication error every single day at BSDC.

While the health care and other staff are dedicated, it is clear that staffing shortages have
compromised care and helped contribute to service delivery problems. There are not enough
registered and other purses at BSDC to meet the needs of the residents. At times, there is
inconsistent nursing coverage. Moreover, on-call staff and pulled staff at times contribute to
medication errors. Staffing concerns also unnecessarily increase the workload of the nursing and
other health care staff.

The BSDC professional health care staff has become wnnecessarily isolated from
professional organizations or societies related to providing health care and other services for
persons with developmental disabilities. Membership and active participation in sach entities
may provide professional staff with access to up-to-date information and resources in this
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specialized area and help them provide mere effective health care to BSDC residents. The
failures in this area may be a consequence of the overworked BSDC staff not having time to tend
to professional development.

2. Nuiritional and Physical Management

Nutritional and physical management services are 2 significant aspect of adequate health
care services for persons with developmental disabilities. These supports can minimize risks
associated with swallowing difficulties, digestion problems, misalignment, and skin breakdown,
50 as to avoid preventable hospitalizations associated with aspiration pneumonia, gastrointestinal
problems, and decubitus ulcers, Unfortunately, residents do not receive adequate nutritienal or
physical supports at BSDC. In this area especially, vulnerable at-risk residents need proactive
care to get ahead of problems that can lead to illness and hospitalization, Current care at BSDC,
however, 1s too reachionary; evaluations are conducted only when a problem arises.

Although BSDC has a dysphagia committee, the committee’s scope is too limited and
narrow; it does not proactively and comprehensively address the wide-ranging needs of the very
vulnerable population. In fact, the commuttee does little more than merely address global 1ssues,
such as the need for thickening agents for liqhids for residents who have difficulty swallowing.
The committee fails to address the individualized needs and concerns of the highest risk residents
at BSDC,

The facility as a whole needs to better identify and address the needs of those residents
who are most at risk. Simply having a limited dysphagia team is not enough. More needs to be
done to minimize residents’ risk and maximize their skill acquisition. Overall, there needs to be
more of a proactive, cooperative, collaborative, systemic team approach te addressing nutritional
and physical support issues. Otherwise, the risk of aspiration pneumonia and other
* gastrointestinal problems and hospitalizations will remain unnecessarily high for certain BSDC
residents. Indeed, the lack of such adequate services and supports can be fatal, as it was forIZ, a
resident who was fed by g-tube. Several months prior to her death, the dysphagia team re-
evaluated IZ because she had been having several episodes of increased coughing associated with
oral feedings. Instead of discontinuing all cral infake, the facility continued to provide IZ with
both g-tube and oral feedings. IZ died shortly thereafter, with the cause of death listed as
preumonia bacteremia, a Jung infection that turns into a blood infection. In reviewing the course
of [Z’s care, our consultant determined that there was a significant likelihood that aspiration
contributed to I7°s death and that stopping oral intake may have removed a contributing factor to
her death. This is potentially a larger issue, as at the time of our visit, there were about 71 BSDC
residents who use a feeding tube.

It is positive that the facility has implemented family-style dining for residents.
MNonetheless, the facility needs to do more to ensure that individual diets are maintained in the
context of family-style meals, especially for those on low-sodium and/or low-calorie diets.
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Almost every resident has or is supposed to have an evaluation by physical and
occupational therapy staff. Most residents need services and supports from one or both
disciplines, with some needing more intensive care. For example, there are 81 residents with-a
24-hour re-positioning program and there are 18 residents listed as at “high risk” of developing
contractures. Unfortunately, physical and occupational therapy services at BSDC are not
adequate. As aresult, residents face an increased risk of contractures and deformity, resulting in
a loss of independence and functional skills. The implemented plans are rote, not functional, and
rather meaningless. To be meaningful, therapy needs to be generalized to all settings, and not
just oceur in a2 vacoum at the therapy clinic. At BSDC, however, the therapy provided is too
often not integrated back to the residents’ lives, For example, merely lifting a leg weight at the
clinic may not easily translate to a resident’s increased function in a real-life setting outside the
clinic. Moreover, too often, goals for residents are set at levels the person has already achieved —
and written plans are essentially identical year after yvear. In short, it appears that the mindset at .
BSDC is that maintenance is acceptable. None of this helps the residents leamn or acquire skills
s0 that they can gain functicnal independence in their current setting and later, in the community.
To the contrary, BSDC’s current system allows for regression, and may even play a role in
helping to prevent certain residents from being placed back in the community.

It 15 critical that facilities like BSDC design and implement plans that meet the individual
needs of each resident, instructing staff how to perform activities like positioning the resident in
a wheelchair or applying braces or orthotics. Nonetheless, BSDC fails to implement any such
plans. Although instructions for the use of assistive devices like wheelchairs and braces
generally are located on the units, these are broad blanket directions, and do not take into account
residents’ particular needs. Further, the facility fails to monitor residents’ progress in a timely
manner, and instead, simply conducts re-evaluations in the normal course, and not always when
changed circumstances dictate.

On the positive side, while at the facility, we observed an excellent hands-on training
session given by two of the therapists. We are unclear, however, as to whether this is
representative of all the therapy training offered, and whether the trainers go on-site to check on
the continued competence of the staff.

Assistive technology 1s also a critical component of providing adequate communication
and other supports to persons with developmental disabilities. There are about 117 residents
with some form of speech or communication program, 37 residents with & commurnication
device, and 17 residents with adaptive equipment for hearing assistance {6 residents elect not to
use the devices). Unfortunately, BSDC’s approach to assistive technology is fragmented and not
team-oriented. BSDC lacks sufficient coordination and collaboration between and among the
various disciplines, especially with regard to the need for proper communication devices on
wheelchairs. For example, communication goals and expected outcomes for communication
should be part of any assessment for assistive technology, such as seating or other mobility
devices. The therapists invelved in the assessment and selection of assistive technology must
work closely together 1o meet cach resident’s individualized needs.” At BSDC, however,
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individual therapists conduct unilateral assessments for each aspect of the assistive technology,
with no documentary evidence in the charts or elsewhere that they collaborate with one another.
As a result, particular pieces of assistive equipment too often do not meet the comprehensive
needs of the resident for whom they are intended.

In addition, the facility fails to provide sufficient assistive communication systems to all
residents who would benefit from such supports. Although it is positive that the high-tech
assistive comumunication devices we obscrved at the facility were all operational, the facility does
not provide sufficient low-tech systems, which may benefit many other residents who require
assistive technology supports for independent communication.

Finally, as is true in other areas, staffing concerns exist within the disciplines that provide
health care and nutritional and physical supports to BSDC residents. Currently, BSDC does not
have enough clinicians to provide adequate physical therapy, occupational therapy, or speech
therapy to meet the needs of residents who require these services. For example, despite the fact
that communication is a basic need of all residents, the facility has only two speech therapists; a
third speech therapy position was frozen at the time of our visit. Two speech therapists are not
enough to meet the needs of BSDC residents.

D. SERVING PERSONS IN THE MOST INTEGRATED SETTING APPROPRIATE
TO THEIR INDIVIDUAL NEEDS '

In addition to providing residents with adequate safety, training and behavioral services,
freedom from undue restraints, psvchiatric care, health care, and other related supports and
services, federal law requires that the State actively pursue the timely discharge of
institutionalized residents 1o the most inlegrated, appropriate setting that is consistent with the
residents’ needs. ' '

In construing the anti-discrimination provision contained within the public services
portion (Title II) of the Americans with Disabilities Act (*fADA™), the Supreme Court held that
“[u]njustified [institutional] isolation . . . is properly regarded as diserimination based on
disability.” Qlmstead v. L.C., 527 U.S. 581, 597, 600 {1999). Specifically, the Court established
that states are required 1o provide community-based services and supports for persons with
developmental disahiities when the state’s treatment professionals have determined that
community placement 1s appropriate, provided that the fransfer 1s not opposed by the affected
individual, and the placement can be reasonably accommeodated, taking into account the
resources available to the state and the needs of others with mental disabilities. Id. at 602, 607.

The reguiations promulgated pursuant to the ADA provide: “A public entity shall
administer services, programs, and activities in the most integrated setting appropriate to the
needs of qualified individuals with disabilities.” 28 C.F.R. § 35.130(d) (the integration
regulation). The preamble to the regulations defines “the most integrated setting” to mean a
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setting “that enables individuals with disabilities to interact with nondisabled persons to the
fullest extent possible.” 28 C.FR. pt. 35, App. A at 450.

Further, with the New Freedom Initiative, President George W. Bush announced that it
was & high priority for his Administration to tear down barriers to equality and to expand
opportunities available to Americans living with disabilities. As one step in implementing the
New Freedom Initiative, on June 18, 2001, the President signed Executive Order No. 13217,
entitled “Community-Based Alternafives for Individuals with Disabilities.” Specifically, the
President emphasized that unjustified isolation or segregation of qualified individuals with
disabilities in institutions 1s a form of prehibited discrimination, that the United States is
committed to community-based alternatives for individuals with disabilities, and that the
United States seeks 1o ensure that America’s community-based programs effectively foster
independence and participation in the community for Americans with disabilities. Exec. Order
No. 13217, §§ 1(a)-(c), 66 Fed. Reg. 33155 (June 18, 2001). The President directed the Attomey
General to “fully enforce” Title Il of the ADA, especially for the victims of unjustified
institutionalization. Id. at § 2(c).

Where community transition does occur, the state is responsible for providing adequate
follow-along services. See Armstead v. Coler, 914 F.2d 1464, 1467 (11" Cir. 1990); Thomas S.
v. Brooks, 902 F.2d 250, 254-55 (4™ Cir, 1990); Halderman v, Pennhurst State Sch. and Hosp.,
834 F. Supp. 757, 766 {E.D. Pa. 1993). These follow-along services should include face-to-face
visits with the transitioned resident; interviews with staff, family, and guardians; and careful
review of the transitioned resident’s records. Accordingly, the State should utilize measurable
criteria by which to ensure that transitions from BSDC are implemented as planned and that
individuals transitioned are safe and healthy in their new environments.

As set forth below, the State is failing to comply with the ADA with regard to placing
persons now living in BSDC in the most integrated setting appropriate to their needs.

1. Community Placements from BSDC

In general, there appears to be a sensitivity within the State to the importance of serving
persons with developmental disabilities in the most integrated community sefting according to
their individualized necds. We understand that the State’s position is that almost all BSDC
residents could be served in the community with adequate and appropriate protections, supports,
and services. Indeed, the Nebraska Health and Human Services Department system manual
emphasizes that the State strives to offer a community system of supports and services intended
to allow individuals with developmental disabilities “to maximize their independence as they
live, work, recreate, and participate in their communities.” It is notable that the State’s policy is
that all placements at the BSDC institution are considered to be temporary. A separate State
policy provides that all individuals residing at BSDC are eligible for referral for placement from
BSDC and for transition to a commamnity provider. Indeed, throughout our visit, BSDC staff
acknowledged that persons with developmental disabilities generally can benefit from
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comununity placement. In spite of this, the State has not yet developed a written “Olmstead
Plan,” which most states have developed to foster placement of persons with developmental
disabilities to more integrated community settings.

As of August 31, 2007, the State reported that 296 current BSDC residents — over 90
percent of the overall census — had an interdisciplinary team recommendation for community
placement. The team recommendations are contained in individual BSDC Personal Plans.
Invariably, the BSDC team determines that a referral for placement “should be continued.”™ Tt is
positive that there are written individual team determinations with regard to placement in the
most infegrated setting.

In spite of ali this, the number of residents discharged from BSDC to integrated
community placements has been very low and has stagnated over recent years. As of mid-
October, BSDC had placed only two residents into integrated community settings in 2007, In the
previous five years, BSDC placed a total of only 14 residents into the community — an average of
less than three per year. Not a single resident was placed into the comununity in all of calendar
vear 2003. In the last 10 years, BSDC has never placed more than six residents in any given year
into integrated, non-institutional settings. As a result, it is clear that team recommendations are
not being implemented and that many BSDC residents who have been assessed as appropriate for
community placement remain in the segregated institution.

The census at BSDC has slowly but steadily decreased in the past 10 years. In 1997,
BSDC served 401 residents; as of mid-October 2007, BSDC served 322 persons. However, the
number of residents has decreased not because of increased community placements, buut,
especially in recent years, almost exclusively due to resident deaths and facility transfers to other
restrictive settings such as nursing homes or other institutions. Thus far in. 2007, 11 residents
have died and 13 residents were transferred 1o other restrictive settings; this accounted for over
95 percent of the changed census number from 2006, A very similar situation existed the
previous year. There were 11 resident deaths and 10 discharges to other institutional settings;
this accounted for over 90 percent of the changed census number from 2005. The emphasis on
transferring residents to cther restrictive settings is a relatively new phenomenon. For example,
from 1997-2004, only three residents had been transferred to another restrictive setting; since
then, 31 residents have been referred to nursing homes or other institutions.

The small mumber of community placements is troublesome because not all BSDC
residents are difficult to place. While it may be true that some of those who live at BSDC may
have unique care considerations and face more barriers to placement than others, this does not
mean that they cannot be placed with appropriate protections, services, and supports. "’

** Shortly after our on-site visit, the State announced its intent to “right-size” the facility
to serve fewer people at BSDC by determining if additional persons could be served in the
community. There were no details as to how many residents might be impacted or when or
where placements might occur,
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2. Barriers and Impediments to Community Placement

It appears that the opposition of certain parents and guardians is a significant barrier at
times to effecting placement determinations. As of March 2007, the facility estimated that about
76 percent of BSDC guardians were not willing to consider community placement options. We
learned that if a family member or guardian expresses opposition or lack of interest in
community placement, the resident’s Personal Plan invariably concludes that continued stay at
BSDC 1s apprepriate at this time, regardless of the team’s separate determination on the
appropriateness of community placement. This is true for a wide variety of BSDC residents,
including those who enjoy community visits, are stable, are very capable, and have team goals to
be more independent. '

It appears that few meaningful activities are undertaken to help support placement efforts
from BSDC as long as a parent cr guardian is not in agreement. This is unfortunate, especially in
those cases where BSDC residents have expressed an eagemess to leave the facility to live in the
community, but cannot leave because of oufside opposition. The State has recognized that
BSDC guardians sometimes make decisions that do not support a resident’s choices and goals,
which often include community placement. '

Much of the opposition appears o be driven by unfounded fears or a lack of knowledge
about community alternatives that are or could be developed. The State has not done enough to
work with parents and guardians to better educate them about community options so as to better
- enswre that their decisions about placement are truly informed ones. Indeed, BSDC staff
informed us that it was their belief that parents and guardians would be more open to community
placement if the State could provide them with more information and tangible assurances of
safety. The State has not done encugh to create forums where family members and guardians can
ask questions, share information, and exchange transition success stories and how to overcome
placement challenges. The State has not done enough to facilitate on-site visits to successful
community homes. Moreover, the State has not done enough to alert families and guardians
about new community provider home openings as they become available.

Another significant barrier is the lack and/or perceived lack of available community
resources, including inadequate community provider expertise and capacity. This 1s especially
significant for persons with involved health care needs and/or mental health/behavioral coneerns.

For example, the State does not appear to have developed viable integrated community
~ alternatives to congregate mursing homes for persons with involved health care needs. Moreover,
other than the few individuals impacted each year by the OTS program, which is discussed
below, the State appears to provide inadequate expertise and support to placed individuals and to
their providers when behavioral and mental health concerns and crises emerge. Especially in
more rural parts of the State, there are relatively few psychiatrists with expertise in treating
persons with developmental disabilities; local doctors may not have the experience to provide the
psychiatric care needed for this often challenging population.
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The community resources barrier appears to be having a tangible impact on whether
appropriate BSDC residents must remain institutionalized indefinitely or whether they can move
into more integrated community settings. Inadequate community resources, including inadequate
community provider expertise and capacity, may slow transition efforts or render community
placement unrealistic in some cases. Moreover, inadequate community resources, whether real
or perceived, may chill families, guardians, and even BSDC teams from pursuing needed and
worthwhile community alternatives for BSDC residents.

It is not clear that the State has done enough to identify and eliminate inadequate resource
and capacily 1ssues to meet the needs of BSDC residents who are appropriate for community
placement. [t appears that State efforts are not proactive, exhaustive, or in-depth in certain
individual cases, especially when it is known that there is family or guardian opposition. For
example, right now, BSDC appears to do nothing more than make a routine overture to the
pertinent Regional Service Area’’ to determine whether adequate community resources exist or
can be created to accommodate the resident in question. However, community providers
typically do not create community homes and community resources, or even respond to State
community service referral requests when the providers know that a parent or guardian is
opposed to placement. Often, BSDC teams proceed with annual meetings without having
received clear guidance from the Service Area on community resources or capacity. In this rather
passive framework, 1t 1s unlikely that placement settings will be created for those BSDC residents
who need or want to live in the community.

As aresult of all this, an unfortunate cycle has been created: community resources are
not developed because parents and guardians oppose and the parents and guardians oppose
because sufficient community resources have not been developed. The State has not done
enough to break this cycle by creating sufficient incentives for community providers to respond

to service referral requests and to develop homes and resources to meet the placement needs of
BSDC residents.

In the handful of instances each year where a BSDC resident is to be fransitioned to the
cornmunity, it appears that the transition and placement process is a considered and thoughtful
one. The State reports that, in a series of transition meetings, there 1s an attempt to tailor the
setting for the individual, address accessibility issues, and find a proper mix of clients for cach
home. The State reports that the transitioning individual makes a couple of pre-placement visits
to the home to better ensure that it will be a good fit. The State reports little post-placement
recidivism of discharged residents back to BSDC or to another institutional setting. This 15 one
marker that the transitions have been successful, at least in the short-term. The State appears to
place an appropriate emphasis on serving clients in smaller settings. For example, in the
Southeast Service Area, over 95 percent of the ¢lients with developmental disabilities live in

"' The State of Nebraska's Health and Human Services System 15 administratively
divided into five regions or Service Areas: Northern, Eastern (Omaha metropolitan area),
Southeast, Centra], and Western.
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homes of five or fewer persons; the average number of persons in one setting is about two to
three per home.

The individuals in these homes are supported by service coordinators who are to oversee
the care and services they receive in the community. The richest average ratio is one service
coordinator for every 23 clients in the Western Service Area; the poorest average ratio is in the
Eastern Service Area at 1:30, There are no separate intensive service coordinator services with
even richer ratios for persons with more involved and complex needs. It may be that vast
geographical coverage areas, lack of community expertise and infrastructure, or other variables
may necessitate richer ratios in order to meet the needs of the clients placed in the community.
This is especially true for persons with behavioral issues and/or mental illness. Our psychology
consultant noted that service coordinators are dispersed around the state and have limited time to
advocate for the placement of a particular BSDC resident in the community and to support his or
her retention there.

Problems with service-delivery and monitoring in the community appear to be having a
direct, negative impact on the health and welfare of a number of clients with developmental
disabilities who live in the Nebraska community system. During gur visit, for example, we
learned that a number of community clients have experienced significant problems associated
with their inadequately addressed behaviors and/or inadequately treated mental illness, We
learned that, in response to the rise or escalation of a new or ongoing behavior problem, too often
clients are subjected to the administration of a large number of (often inappropriate) psychotropic
or other medications. There is an 1ssue as to whether particular community professional and
other staff have the expertise needed to adequately treat persons with developmental disabilitics
who may have behavior problems or a dual diagnosis of mental illness. It seems clear that the
State has not done enough to ensure that adequate behavioral supports and psychiatric care are
provided to clients in the community. In particular, the State has not done encugh to provide
technical assistance or expert guidance to community teams, guardians, or providers to ensure
that a solid professional is providing adequate input or actual direct professional serviees to
placed individuais with problem behaviors or mental illness.

As referenced above, problems in the comrhunity like this have a negative impact on
current BSDC residents as well. If the State does not identify and resolve such community
problems, certain BSDC residents, who are entitled fo adequate and integrated commumity
placements, will not have a viable alternative to ongoing, unduly restrictive care at the BSDC
institution. For example, BSDC teams may not recommend or take meaningful steps toward
community placement if the teams suspect that needed protections, supports, and services are not
in place n the community. Parents and guardians, influenced by anecdotes of poor community
care, may not support or take affirmative steps to help implement team recommendations for
placement. Finally, commmumity providers may not accept certain BSDC residents with difficult
behaviors or mental illness simply because the State has not provided the providers with the
needed expertise, guidance, and support to meet the individualized needs of the person.
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The State currently underutilizes expertise and resources at the various local and State
colleges and umversities that maintain programs related to providing protections, supports, and
services to persons with developmental disabilitics. Our psycholegy consultant observed that,
during his on-site tour of BSDC, he met no students, which he found unusual. He noted that
academic ties typically bring expertise, energy, as well as new and helpful research and practices
1o State programs and activities. Strengthening ties to such university programs would enable the
State to tap into local expertise to help solve ongeing and outstanding problems, especially with
regard to serving and supporting clients in the community, offering integrated habilitation and
other community activities, treating behavior problems, reducing the use of restraints, providing
psychiatric care and services, and providing proactive health care.

There does not appear to be any fiscal impediment to transferring BSDC residents to the
community. On average, the cost to serve a person with developmental disabilities at BSDC 13
about twice the cost in the community. In fiscal year 2008, the annualized per diem cost te serve
a resident at BSDC is over $142,000.00; last year’s support costs for persons on the State’s
comprehensive walver (receiving both day and residential services, including service

coordination, specialized services, room and board, and medical costs) was only about
$71,000.00.%

In spite of this, there is an ongeing concern that competition for limited community funds
between BSDC residents and persons on the State’s waitlist could pose a barrier or a yearly limit
to placements from BSDC. As of September 21, 2007, Nebraska served a total of 3,499 persons
with developmental disabilities in community services. In addition, there are 2,665 other persons
with developmental disabilities on the State’s waitlist for community services: 1,319 persons
who receive limited community services and service coordination, and 1,346 persons who
receive only service coordination.

3. Outreach and Intensive Treatment Services Program

The State has a small but worthwhile program at BSDC that helps keep persons with
developmental disabilities from being institutionalized long-term. The State’s Outreach and
Intensive Treatment Services program is headquartered at BSDC and consists of two branches:
the Outreach Treatment Services (“OTS™) program and the Intensive Treatment Services (“ITS™)
program. The OTS program provides intensive consultation services on-site 1n natural
community scttings throughout the entire State of Nebraska for persons with developmental
disabilities who are experiencing behavioral difficulties such as physical aggression, property
destruction, and verbal aggression. About 80 percent of OTS-consulted individuals have had a
dual diagnosis of mental retardation and mental illness. Owver the course of several days, the OTS
professionals identify the function and the context of challenging behaviors and then develop

12 The Federal Government, through the Medicaid Program, pays for over half (about 58
percent) of the costs of institutional care at BSDC, as well as the costs of commumity care
through the Medicaid Waiver program.
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tailored and individualized recommendations, with specific Interaction guidelines, intervention
methods, and environmental modifications, for community teams to implement. OTS then
provides limited follow-up contact for a short time thereafter.

The landable goal at OTS is to support positive behavioral change to keep individuals as
independent as possible, and in familiar surroundings in their homes in the community — away
from more restrictive placements such as hospitals, nursing homes, psychiatric facilities, and
other institutions like BSDC. OTS reports a high degree of success with good outcomes. OTS
reports that the vast majority of Jocal teams fully implement OTS behavioral and other
recommendations. Most importantly, OTS reports that the individuals are typically able to
maintain their community placement and other services, thus avoiding institutionalization. Such
successes are very positive.

The ITS program provides shori-term, in-patient behavioral treatment services for persons
with developmental disabilities on a small, eight-bed unit on the BSDC campus. Invariably, all
eight beds are full at any given time. The individuals served in the ITS often have been involved
in serious behavioral incidents including physical aggression, verbal aggression, property
destruction, self-injurious behavior, refusal to perform essential tasks, and elopement. 1TS
professionals try to stabilize individuals, identify the function and context of their challenging
behaviors, and then develop and implement tailored and individualized recommendations to
reduce these behaviors. We learned that it is common for the ITS to have to reduce and/or
eliminate the use of certain inappropriate psychetropic medications that had been prescribed in
the community. For example, in 2005, the ITS effected 144 psychotropic medication changes; in
2003, the number was 266. Typically, there are issues related to polypharmacy, dosage, and
appropriateness of the medications. Ultimately, the ITS secks to transport the person back to the
community within about three to four months with a better individualized support/behavior plan
supported by a proper mix of psychotropic medications, if necessary, The ITS assists with the
transition so as to better ensure success in the community. The ITS then provides limited follow-
up contact for a short time thereafter.

While overall this 1s a worthwhile inmitiative, there is a lingering concem that too many
individuals do not return to the community after admission to the ITS, even though the State tries
to avoid this. In 2005, 10 of 16 individuals discharged from the ITS were admitted 1o BSDC
long-ternt; from 1997-2004, almost one-third of ITS admissions ended up at BSDC or another
institutional setting. The [TS reports that some of these individuals had engaged in what would
be considered eriminal activity, and that this made them difficult to place. This may also account
for the rather lengthy stays at the ITS; in 2003, the average length of stay was about six months,
with one stay extending for 419 days. This undercuts ITS’s role as a “short-term” program.

Both the OTS and the ITS are creative programs that appear to be having a positive
impact on preventing certain individuals with developmental disabilities from being
institutionalized long-term. If anything, these programs should be strengthened and expanded so
that they reach more people. Indeed, since 1997, the ITS has involved an average of only 14
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persons per year; as of mid-October, the ITS was on a pace to serve only 10 persons in 2007,
OTS personnel have averaged only about three dozen community visits per vear since 2000, and
the number of client outcomes achieved has been rather modest - the OTS closed 44 cases in
2006 and only 19 cases in 2005. Moreover, neither of these programs appears to be large enough
now to meet current needs. For example, as of October 15, 2007, there were 21 individuals
identified as waiting to get into the ITS; several persons have been waiting for over a year. Many
other persons could receive OTS services each year if the program had a larger capacity.

The State does not make enough of a concerted effort to identify systemic issues from the
individual ¢ases arising under the OTS and the ITS that may cause community placements to fail
and place individuals at risk of institutionalization. The ad hoc approach adopted thus far to
address individual community problems has not led to the identification and development of
systemic solutions to prevent these problems from recurring for a much larger group of similarly
situated persons with developmental disabilities. Such an approach could address cutstanding
concems associated with community health care, behavioral and mental health issues, individual
crises, provider frustration and failures, and resource limitations especially with regard to service
delivery in rural arcas.

4. Bridges

As referenced above, at any given time, about a dozen persons with developmental
disabilities live at the newly-created Bridges unit in Hastings, Nebraska. The Bridges facility is a
BSDC-affiliated program, but it receives no federal funds to operate. This program treats
persons with severe behavioral problems and/or a dual diagnosis of mental retardation and
mental illness. The Bridges is a more restrictive and confining facilify, located on a rather
isolated campus, and its residential unit is locked. Each resident has his or her own reom on this
unit. The State informs us that it has taken more restrictive measures here because the
individuals served at Bridges typically have been involved in serious incidents, including alleged
sexual assault, that led to the involvement of law enforcement. Indeed, we understand that a few
residents at Bridges would be praosecuted if released from the program. It was clear that most of
the residents of the Bridges facility likely would be in jail if net for this program.

In spite of this, facility staff have taken efforts to keep residents involved somewhat in the
community. Staff informed us that each resident goes to the community about four times per
month for an hour or two at 2 time. Typically, the residents are provided with 2;1 staffing. Staff
acknowledged that lack of staff can sometimes pose a barrier to community visits. Apparently,
the residents do well on the community trips and restraints are never needed. We understand that
in the community, the residents are happier, less bored, and exhibit fewer problem behaviors.
Staff informed us that they continue to pursue community alternatives for the residents, albeit
with plans for heightened supervision and protections.

In order to help pave the way for possible placement, facility staff engage the residents
throughout each day in various programs, including individual therapy, coping strategy exercises,
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and social appropriateness programs. Vocational activities occur on a separate floor from the
residential unit in the same building. There is a restraint room on the residential unit where
residents are subjected, at times, to multi-point mechanical restraints during behavioral episodes.
Given limited time and the logistics of conducting a full team review so far from Beatrice, we did
not engage in an in-depth analysis of the adequacy of these programs and whether or not facility
staff were adequately addressing the often very difficult problem behaviors that led to the
residents’ placement at Bridges. Nenetheless, 1t appeared that the staff knew the residents very
well and were working diligently toward helping the residents to meet their needs.

. MINIMUM REMEDIAL MEASURES

To remedy the identified deficiencies and protect the constitutional and statutory rights of
BSDC residents, the State should implement promptly, at a minimum, the remedial measures set
forth below:

A Protection from Harm
1. Procure adequate direct care staff and other staff hours to meet the needs of the residents.
2. Ensure that residents are supervised adequately by frained staft and that residents are kept

reasonably safe and protected from harm and risk of harm.

Lad

Develop and implement adequate policies and procedures regarding timely and complete
incident reporting and the conduct of investigations of serious incidents. Train staff and
investigators fully on how to implement these policies and procedures. Centrally track
and analyze trends of incidents and injuries, especially fractures, lacerations, and injuries
of unknewn origin, so as to develop and implement remedial measures that will prevent
future events. Include systemic recommendations in investigation reports and ensure the
prompt implementation of remedial measures to prevent future occurrence of incidents

and njuries.
B. Training. Habilitation, Behavioral Services, Restraints, and Psychiatric Services
1. Provide residents with adequate fraining, including behavioral and habilitative services,

needed to meet the residents’ ongoing needs. These services should be developed by
qualified professionals consistent with accepted professional standards to reduce or
eliminate risks to personal safety, to reduce or eliminate unreasonable use of bodily
restraints, to prevent regression, and to facilitate the growth, development, and
independence of every resident. To this end, the facility should take the following steps:

{A)  Ensure that all residents receive meaningful habilitation daily. Ensure that there is
a comprehensive, interdisciplinary habilitative plan for each resident for the
provision of such training, services and supports, formulated by a qualified
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interdisciplinary team that identifies individuals® strengths, needs, preferences,
and interests. Ensure that the plans address the residents’ needs, preferences, and
interests in an integrated fashion that utilizes the individuals’ existing strengths.
Ensure that staff are trained in how to implement the written plans and that the
plans are implemented properly.

Pravide an assessment of all residents and develop and implement plans based on
these assessments to ensure that residents are receiving vocational and/or day
programming services in the most infegrated sefting appropriate to meet their
needs. Ensure that there is sufficient staffing and transportation to enable
residents to work off campus or attend off-campus programming or activities
when necessary.

Provide residents who have behavior problems with an adequate functional
assessment so as to determine the appropriate treatments and interventions for
each person. Ensure that this assessment is interdisciplinary and incorporates
medical and other unaddressed conditions that may contribute o a resident’s
behavior. '

Develep and implement comprehensive, individualized behavior programs for the
residents who need them. Through competency-based training, train the
appropriate staff how to implement the behavior programs and ensure that they are
implemented consistently and effectively. Record appropriate behavioral data and
notes with regard to the resident’s progress on the programs.

Monitor adequately the residents” progress on the programs and revise the
programs when necessary to ensure that residents’ behavioral needs are being met.
Provide ongoing training for staff whenever a revision 1s required.

Ensure that highly restrictive interventions or restraints are never used as punishment, in
lieu of training programs, or for the convenience of staff. To this end, the facility should
take the following steps:

()

B)

Develop and implement a protoco] that places appropriate limits on the use of all
restraints, especially the use of physical holds and one-point, two-point, three-
point, four-point, and five-point restraints, as well as the routine use of emergency
chemical restraints. Ensure that only the least restrictive restraint techniques
necessary are utilized, and, that restraint use 18 minimized.

Ensure that ineffective behavior programs that may contribute to the use of
restraints are modified or replaced in a timely manner. For those individuals
subjected to chronic use of restraint associated with difficult behavior problems,
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cbtain outside expertise to help the facility address the persons’ behavior
problems in an attempt to reduce both the behaviors and the use of restraint.

Provide adequate psychiatric services consistent with accepted professional standards to
residents who need such services. To this end, the facility should take these steps:

(A)
(B

(©)

Procure adequate psychiatry hours to meet the needs of the residents.

Ensure that each resident with mental illness is provided with a comprehensive
psychiatric assessment, a DSM-IV diagnosis, appropriate psychiatric freatment
including appropriate medication at the minimum effective dose that fits the
diagnosis, and regular and engeing monitoring of the psychiatric treatment to
ensure that 1t 13 meeting the needs of each person. Ensure that the psychiatrist(s)
provide new assessments and/or revisions to any aspect of the treatment regimen
whenever appropriate. Ensure that psychiatric services are developed and
implemented in collaboration with facility psychologists and other disciplines
such, as neurology, when warranted, to provide coordinated behavioral care.

Ensure that psychotropic medication is only used in accordance with accepted
professional standards and that it is not used as punishment, in liew of 4 training
program, for behavior control, in lieu of a psychiatric or neuropsychiatric
diagnesis, or for the convenience of staff. Ensure that no resident receives
psychotropic medication without an accompanying behavior program.

Health Care and Clinical Services

Provide adequate medical care, nursing, and therapy services consistent with accepted
professional standards to residents who need such services, To this end, the facility

should take these steps:

(A}  Procure ﬁdequate medical care, nursing, and therapy hours to meet the needs of
the residents.

(BY  Provide cach resident with proactive, coordinated, and collaborative health care
and therapy planning and treatment based on his or her individualized needs.

(C)  Establish a formalized mechanism for identifying each resident with nutritional
and physical support needs, including but not limited to persons who are at risk of
choking/aspirating, have swallowing difficulties, require assistance to eat or drink,
or receive enteral feedings or are a candidate to do so.

{3)  Ensure that a specialized and qualified interdisciplinary team proactively

addresses nutriticnal and physical support needs for those residents who require
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them. The team sheuld meet regularly for review and should include, at a
minimum, representatives from the disciplines of medical care, nursing, nutrition,
dysphagia, and physical, occupational, speech, and respiratory therapy.

Develop and provide a comprehensive individualized assessment of each resident
who is in need of occupational therapy, physical therapy, speech therapy, assistive
technology, and mealtime and physical assistance supports. Ensure that
therapists’ assessments identify individualized functional outeomes for therapy
supports and services. :

Ensure that all residents with therapy needs identified through the assessment
process receive appropriate supports and services according {o generally accepted
professional standards.

Serving Persons in the Most Integrated Sefting

Provide services to individuals with developmental disabilities in the most integrated
setting appropriate to their needs. To this end, the facility should take these steps:

(A)

(B)

(€)

®)

- (E)

Conduct and update reasonzble interdisciplinary assessments of each resident to
determine whether the resident is in the most integrated setting appropriate to
his’her needs. Ensure that those performing these assessments have adequate
information regarding community-based options for placements, programs, and
improvement.

If it is determined that a more integrated setting would appropriately meet the
individual's needs and the individual does not oppose community placement,
promptly develop and implement a transition plan that specifies actions necessary
to ensure safe, successful fransition from the facility to a more integrated setting,
the names and posifions of those responsible for these actions, and corresponding
time frames.

Develop and implement an initiative to address barriers to placement, including
capacity and expertise issues in the cormunity, especially related to providing
integrated services to persons with behavioral and/or mental health concerms.

Monitor community-based programs to ensure program adequacy and the full
implementation of each individual's habilitation and service plan.

Strengthen and augment OTS and ITS efforts to prevent long-term
institutionalization of persons with developmental disabilities.

ok ok ok B ok K
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IV. CONCLUSION

The collaborative approach the parties have taken thus far has been productive. 'We hope
to continue working with the State in an amicable and cooperative manner 1o resolve our
outstanding concerns with regard to BSDC.

Please note that this findings letter is a public document. Tt will be posted on the website
of the Civil Rights Division. While we will provide a copy of this letter to any individual or
entity upon request, as a matter of courtesy, we will not post this letter on our website until 10
calendar days from the date of this letter. :

Provided that our cooperative relationship continues, we will forward cur expert
consultants’ reports under separate cover. These reports are not public documents. Although cur
expert consultants’ reports are their work — and do not necessarily represent the official
cenclusions of the Department of Justice — their observations, analyses, and recommendations
provide further elaboration of the issues discussed in this letter and offer practical technical
assistance in addressing them. We hope that you will give this information careful consideration
and that it will assist in your efforts at promptly remediating areas that require attention.

We are obliged by statute to advise you that, in the unexpected event that we are unable to
reach a resolution regarding our concerms, the Attorney General is empowered to initiate a
lawsuit, pursuant to CRIPA, to correct deficiencies of the kind identified in this letter, 49 days
after appropriate officials have been notified of them. 42 U.S.C. § 1997b{a)}(1). We would
prefer, however, to resolve this matter by working cooperatively with you. We have every
confidence that we will be able to do so in this case. The lawyers assigned to this matter will be
contacting your attorneys to discuss next steps in further detail.

If you have any questions regarding this letter, please call Shanetta Y. Cutlar, Chief of the
Civil Rights Division’s Special Litigation Section, at (202) 514-0195.

Sincerely,

S eac (o Bcre

Grace Chung Beceker
Acting Assistant Attorney General
Civil Rights Division
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The Heonorable Jon Bruning
Nebraska Attorney General
Office of the Attorney General of Nebraska

Christine Peterson
Chief Executive Officer
Nebraska Departiment of Health and Human Services

John Wyvill
Director, Division of Developmental Disabilities
Nebraska Department of Health and Human Services

Ron Stegemeann
Chief Executive Officer
Beatrice State Developmental Center

Joe W. Stecher
United States Attomey
District of Nebraska



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

UNITED STATES OF AMERICA,
Plaintiff,

V. Civ. No. 8:08CVv271
THE STATE OF NEBRASKA,;

DAVE HEINEMAN, Governor of the State of
Nebraska, in his official capacity only;
CHRISTINE PETERSON, Chief

Executive Officer, Nebraska Department

of Health and Human Services, in her official
capacity only; JOHN WYVILL, Director,
Division of Developmental Disabilities,
Nebraska Department of Health and Human
Services, in his official capacity only;

RON STEGEMANN, Chief Executive Officer,
Beatrice State Developmental Center, in his
official capacity only,

Defendants.
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SETTLEMENT AGREEMENT

The United States and the State of Nebraska agree to settle this matter on the terms and
conditions set forth below in this Settlement Agreement.

l. LEGAL FRAMEWORK

A. This case was instituted by the United States pursuant to the Civil Rights of
Institutionalized Persons Act (“CRIPA”), 42 U.S.C. § 1997.

B. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1345.
C. Venue is appropriate pursuant to 28 U.S.C. § 1391(b).

D. The United States is authorized to institute this civil action pursuant to 42 U.S.C. § 1997a
and has met all prerequisites for the institution of this civil action prescribed by the statute.

E. The Defendants are the State of Nebraska; the Honorable David Heineman, Governor of
the State of Nebraska; Christine Peterson, the Chief Executive Officer of the Nebraska



Department of Health and Human Services; John Wyvill, the Director of the Division of
Developmental Disabilities within the Nebraska Department of Health and Human Services; and
Ron Stegemann, the Chief Executive Officer of the Beatrice State Developmental Center
(“BSDC”). All individual Defendants are officers of the Executive Branch of the State of
Nebraska and are sued only in their official capacities. The collective Defendants shall
hereinafter be referred to as “the State.”

F. BSDC is an institution covered by CRIPA and is owned and operated by the State of
Nebraska to provide habilitation and other protections, supports, and services to persons with
mental retardation and/or other developmental disabilities. The State has authority and
responsibility for the operation of BSDC and is responsible for the implementation of this
Settlement Agreement.

G. On May 29, 2007, the Attorney General of the United States, by and through the
Assistant Attorney General, Civil Rights Division, notified the Governor of the State of
Nebraska, the Attorney General of the State of Nebraska, the Chief Executive Officer of the
Nebraska Department of Health and Human Services, and the Acting Chief Executive Officer of
BSDC, of his intention to investigate conditions of care and treatment of residents at BSDC
pursuant to CRIPA.

H. Following an investigation, including an on-site tour of BSDC from October 15-19, 2007,
on March 7, 2008, the Attorney General of the United States, by and through the Acting
Assistant Attorney General, Civil Rights Division, informed the Governor of Nebraska, the
Nebraska Attorney General, the Chief Executive Officer of the Nebraska Department of Health
and Human Services, the Director of the Division of Developmental Disabilities within the
Nebraska Department of Health and Human Services, and the Chief Executive Officer of BSDC,
that the Attorney General had reasonable cause to believe that BSDC residents were being
subjected to conditions that deprived them of their legal rights and of their rights, privileges, and
immunities secured by the Constitution of the United States.

l. The parties agree that the care, conditions, and training provided to BSDC residents,
including any individual who was a BSDC resident at the time the United States concluded its
on-site tour of BSDC on October 19, 2007 (hereinafter “residents”), implicate rights that are
secured and protected by the Constitution and laws of the United States. The parties entering
into this Settlement Agreement recognize these constitutional and legal interests, and for the
purpose of avoiding protracted and adversarial litigation, agree to the provisions set forth below.

J. The purpose of the Settlement Agreement is that the State will achieve and/or maintain
desired outcomes for BSDC residents and ensure that they are provided them with the
protections, supports, and services they need to ensure that their constitutional and statutory
rights are protected. In entering into this Settlement Agreement, however, State officials do not
admit any violation of the Constitution or of any law, and this Settlement Agreement may not be
used as evidence of liability in any other legal proceeding.



K. This Settlement Agreement is not intended to create any rights in any person or entity not
a party to it. Nothing herein is intended to waive any rights or claims with respect to third
parties who are not parties to this Settlement Agreement.

L. The provisions of this Settlement Agreement, voluntarily entered into, are a lawful, fair,
and appropriate resolution of this case.

M. The parties shall request that this Settlement Agreement be entered by the United States
District Court for the District of Nebraska, and be enforceable as an Order of the Court.

N. Once entered by the Court, this Settlement Agreement is legally binding and judicially
enforceable by the parties, and it shall be applicable to and binding upon all of the parties, their
officers, agents, employees, assigns, and successors.

0. Except where otherwise specified, the State shall implement all provisions of this
Settlement Agreement within 90 days of the filing of this Settlement Agreement with the Court.

P. The United States agrees to consult with State officials before seeking judicial
enforcement of this Settlement Agreement. Throughout, the United States and the State will
coordinate and discuss areas of disagreement and attempt to resolve outstanding differences. It
is intended that the parties will pursue a problem-solving approach so that litigation and
disagreements can be minimized and the energies of the parties can be focused on the task of
meeting the needs of the residents and achieving the outcomes set forth in this Settlement
Agreement. The State shall ensure that identified deficiencies, if any, are remedied promptly.

Q. The United States will have full access to residents, persons, employees, residences,
facilities, buildings, programs, services, documents, records, and materials that are necessary to
assess the State’s compliance and/or implementation efforts with this Settlement Agreement.
Such access shall include departmental and/or individual resident medical and other records.
The United States shall provide reasonable notice of any visit or inspection, although the parties
agree no notice shall be required in an emergency situation where the life, immediate health or
immediate safety of resident(s) are at issue. Such access shall continue until this case is
dismissed.

R. All provisions of this Settlement Agreement will have ongoing effect until the final
dismissal of this action.

S. The parties anticipate that the State will have implemented all provisions of the
Settlement Agreement within four years of its filing with the Court. The Court shall retain
jurisdiction of this action for all purposes until the State has implemented all provisions of this
Settlement Agreement and maintained implementation of all provisions for one year and until
such time as this action is dismissed. The parties may agree to jointly ask the Court to terminate
the Settlement Agreement prior to the end of the four-year term, provided the State has
implemented all provisions of the Settlement Agreement and maintained implementation of all
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provisions for one year. If the case has not yet been dismissed, the parties agree to ask the Court
for a non-evidentiary hearing on the status of compliance on or near this four-year anniversary
date. If the parties agree that there is non-compliance, or if there is a dispute about compliance,
the parties will so inform the Court, and the Court may set additional hearing dates as
appropriate. The parties may agree jointly at any time to allow for additional time to resolve
compliance issues.

T. The parties and the Independent Expert agree that any documents produced pursuant to
this Settlement Agreement may be shared only with the following: (1) the Court; (2) any
expert(s) or consultant(s) selected or retained by the parties pursuant to this Settlement
Agreement; (3) all counsel of record in this matter; (4) staff and clerical personnel working with
counsel of record in this matter; and (5) United States and other governmental officials, as
necessary, in order to carry out law enforcement responsibilities.

U. All parties and the Independent Expert shall be responsible for maintaining the
confidentiality of records in their possession. Submissions to the Court that contain identifying
information of residents (such as their full name, address, or social security number) shall be
filed with the Court using codes or pseudonyms.

V. The State shall promptly notify the United States upon the death of any resident,
including the name of the resident, the date of death, and a preliminary cause of death. The State
shall promptly forward to the United States copies of any completed incident reports related to
deaths, autopsies, and/or death summaries of residents, as well as all final reports of
substantiated abuse and/or neglect investigations that involve residents. The United States may
require additional written reports from the State regarding the State’s compliance with the
Settlement Agreement. The State will cooperate and comply with any such requests.

W.  The parties reserve the right to withdraw consent to the Settlement Agreement in the
event that the Settlement Agreement is not approved by the Court in its entirety.

X. The parties shall bear their own costs, including attorney fees.
Il. OFFICE OF THE INDEPENDENT EXPERT

A. Selection of the Independent Expert and Consultants

1. The parties have jointly agreed that John J. McGee, Ph.D., shall be appointed as the
Independent Expert to monitor the State’s implementation of this Settlement Agreement.

2. In the event that Dr. McGee resigns, or in the event that the parties for any reason jointly
agree to discontinue the use of Dr. McGee as Independent Expert, the parties shall meet or
confer within 30 days to try to agree upon a replacement person to fulfill the duties of the
Independent Expert. The parties shall jointly select a replacement. If the parties are able to
agree on a replacement, they shall notify the Court of their joint selection. If the parties are
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unable to agree on a replacement within 30 days of their first meeting or conference, they shall
jointly petition the Court to make the selection. In this petition, each party will be permitted to
propose the names of three alternate candidates for the position, from which the Court shall
select the new Independent Expert. The parties shall submit the candidates’ curricula vitae,
along with other pertinent information regarding the proposed candidates at the time of the
submission of the names of the candidates. The procedure described in this paragraph, if
necessary, shall apply to the selection of all successor Independent Experts.

3. The parties agree that Dr. McGee may use consultants to assist in completing the duties
of the Independent Expert. In collaboration with the Independent Expert, the parties shall meet
or otherwise confer whenever necessary to agree upon which particular consultant(s) Dr. McGee
shall use to assist in completing the duties of the Independent Expert.

4. Neither the Independent Expert, nor any consultant (person or entity) retained by the
Independent Expert to assist in completing the duties of the Independent Expert, shall be liable
for any claim, lawsuit, or demand arising out of the monitoring of this Settlement Agreement.
This paragraph does not apply to any proceeding before this Court for enforcement of payment
of contracts or subcontracts for monitoring this Settlement Agreement. The selection of the
Independent Expert shall be conducted solely pursuant to the procedures set forth in this
agreement, and will not be governed by any formal or legal procurement requirements.

B. Budget of the Independent Expert

5. The parties and Dr. McGee have agreed upon the annual budget for Dr. McGee’s work as
Independent Expert. The agreed-upon budget is attached.

C. Reimbursement and Payment Provisions

6. The cost of the Independent Expert, including the cost of any consultant to assist the
Independent Expert, shall be borne by the State in this action. All reasonable expenses incurred
by the Independent Expert or any consultant, in the course of the performance of the duties of the
Independent Expert, pursuant to the attached budget of the Independent Expert, shall be
reimbursed by the State. The State shall provide the office of the Independent Expert with
access to clerical assistance, office space, and office supplies as necessary. The United States
will bear its own expenses in this matter.

7. The State shall deposit $100,000.00 into the Registry of the Court as interim payment of
costs incurred by the Independent Expert. This deposit and all other deposits pursuant to this
Order shall be held in the Court Registry Investment System and shall be subject to the standard
registry fee imposed on depositors.

8. The Independent Expert shall submit monthly statements to the Court, with copies to the

parties, detailing all expenses the Independent Expert incurred during the prior month. These
statements shall include daily records of time spent and expenses incurred, and shall include
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copies of any supporting documentation, including receipts. The parties shall have seven
business days from the receipt of the Independent Expert’s monthly statements to submit to the
Court any comments on or objections to the statements. The Court will then review the
statements and any party’s comments or objections and order the clerk to make the appropriate
payments to the Independent Expert. The clerk shall then make those payments within 10 days
of the entry of the Order authorizing payment. Within 45 days of the entry of each Order
authorizing payment, the Defendants shall replenish the fund with the full amount paid by the
clerk in order to restore the fund’s total to $100,000.00.

D. Responsibilities and Authority of the Independent Expert

0. The Independent Expert shall have the responsibility and authority to independently
observe, assess, review, and report on the State’s implementation of and compliance with the
provisions of this Settlement Agreement. The Independent Expert shall regularly review the
protections, services, and supports provided to residents in their residential settings and day
programs or other programs to determine the State’s implementation of and compliance with this
Settlement Agreement. The Independent Expert’s evaluation shall include: regular on-site
inspection of the residences and programs of residents, interviews with administrators,
professional and direct care staff, contractors, and residents, and detailed review of pertinent
documents and resident records. The Independent Expert shall conduct on-site inspections at
least every quarter. The Independent Expert shall devote such time as is necessary to fulfill the
duties and responsibilities of the Independent Expert pursuant to this Settlement Agreement.

10.  Within 30 days of appointment, the Independent Expert shall consult with the parties and
shall submit a written plan with regard to the methodologies to be used by the Independent
Expert to assess the State’s compliance with and implementation of the Settlement Agreement.

11. The Independent Expert will have full access to residents, persons, employees,
residences, facilities, buildings, programs, services, documents, records, and materials that are
necessary to assess the State’s compliance and/or implementation efforts with this Settlement
Agreement. Such access shall include departmental and/or individual resident medical and other
records. Such access shall continue until this case is dismissed.

12.  The Independent Expert may have ex parte communications with the parties at any time.

13.  The Independent Expert shall confer regularly and informally with the parties on matters
relating to compliance, and the parties envision that the Independent Expert may provide specific
recommendations with regard to steps to be taken to come into compliance with the Settlement
Agreement. However, the State retains the discretion to achieve compliance by any legal means
available, and may choose to utilize methods other than those that may be proposed by the
Independent Expert. The Independent Expert shall not be empowered to direct the State or any
of its subordinates to take, or to refrain from taking, any specific action to achieve compliance
with the Settlement Agreement. Conversely, no party or any employee or agent of any party
shall have any supervisory authority over the Independent Expert’s activities, reports, findings,
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or recommendations. The parties do not intend for the Independent Expert to have the role of a
“Special Master.”

14. At least every quarter, the Independent Expert shall submit to the parties a draft written
report with regard to the State’s implementation efforts and compliance with the Settlement
Agreement. The parties shall have 15 business days to submit a response to the report to the
Independent Expert. The Independent Expert shall consider the parties’ comments and within 10
days of receipt of the comments shall submit a final report to the parties, making whatever
modifications the Independent Expert deems appropriate in light of the parties’ comments.
While the parties are reviewing the draft report and submitting comments, the State will take
timely action to remedy any deficiencies cited by the Independent Expert. Only where
conditions or practices pose an immediate and serious threat to the life, health or safety of a
resident or residents, may the United States use the Independent Expert's draft report in a
compliance action before the Court prior to the completion of the review and submission period
set forth above.

15.  So as to review issues related to this Agreement, the State shall promptly notify the
Independent Expert upon the death of any resident, including the name of the resident, the date
of death, and a preliminary cause of death. The State shall promptly forward to the Independent
Expert copies of any completed incident reports related to deaths, as well as autopsies, and/or
death summaries of residents. The State shall promptly notify the Independent Expert of serious
incidents, including but not limited to allegations of abuse and/or neglect, incidents producing a
serious injury, incidents involving prolonged physical and/or mechanical restraint, and incidents
involving law enforcement personnel. The State shall promptly forward to the Independent
Expert copies of all final reports of investigations that involve residents. The State shall provide
advance notice to the Independent Expert, along with copies of discharge plans, for residents to
be transitioned to the community or any other setting. The Independent Expert may require
additional written reports from the State regarding the State’s compliance with the Settlement
Agreement. The State will cooperate and comply with any such reasonable requests.

16. It is intended that the Independent Expert will pursue a problem-solving approach so that
disagreements can be minimized and the energies of the parties and the Independent Expert can
be focused on the task of meeting the needs of the residents and achieving the outcomes set forth
in this Settlement Agreement.



I1. REMEDIAL MEASURES

A. REASONABLE SAFETY, PROTECTION FROM HARM

Principal Requirement

1. The State has declared that the most important concern of the State Department of Health
and Human Services is the safety and quality of life of its clients with developmental disabilities.
To this end, the State agrees to provide residents with a reasonably safe and humane living
environment which includes that the State shall: (1) protect residents from abuse and neglect;
and (2) take effective steps to minimize or eliminate resident injuries and other significant
incidents that may negatively impact their health, safety, and welfare.

Zero-Tolerance for Abuse and Neglect

2. The State shall take effective steps to ensure that residents are free from abuse and
neglect. The State has announced, and shall maintain, a policy of “zero-tolerance” for abuse
(including verbal, mental, sexual, or physical abuse) and neglect, whether from other residents or
from staff.

3. The State shall provide effective, ongoing competency-based training to staff on
recognizing and reporting potential signs and symptoms of abuse and/or neglect, and on the
prevention of abuse and neglect of residents by staff. Such training shall include providing staff
with an explanation of the definitions of resident abuse and neglect, explaining to staff that abuse
and neglect are prohibited, explaining to staff the requirement to promptly report any suspected
abuse or neglect, and advising staff of the potential consequences if they commit abuse or
neglect or fail to promptly report witnessed or suspected abuse or neglect.

Adequate Staffing

4, The State shall maintain sufficient numbers of adequately trained professional and direct
care staff on each shift to provide adequate protections, supports, and services to residents at all
times.

5. On or before November 1, 2008, the State shall maintain sufficient staff in direct care
positions so as to minimize or eliminate the use of overtime to meet resident needs. The State
may address staffing issues by hiring additional staff and/or by reducing the resident census at
BSDC. In order to address staff fatigue, the use of mandatory overtime and requiring that staff
work double shifts (two consecutive eight-hour shifts) is disfavored. In order to increase
continuity of care and the familiarity of staff with particular residents and their needs, the State
shall minimize or eliminate the use of part-time “on-call” staff and “pulled” staff who are
unfamiliar with the residents on a unit.



6. The State shall ensure that residents receive all protections, supports, and services from
staff who are properly trained on how to meet their individualized needs. The State shall place a
heightened focus on ensuring that part-time “on-call” staff and staff pulled from other units are
properly trained on individualized resident needs before assignment to any particular unit.

7. The State shall adequately supervise and monitor staff and residents at all times to ensure
that staff are continually working to address resident needs.

8. The State shall conduct a regular review of all resident injuries and “significant”
incidents to determine if staffing concerns are a contributing factor; wherever this is the case, the
State shall develop and implement prompt and effective measures to address the staffing
concerns in order to provide adequate and sufficient staff to care for and supervise residents and
to prevent otherwise avoidable injuries and incidents. “Significant” resident incidents include all
instances of: alleged, suspected, and/or substantiated abuse and/or neglect; serious injury,
including those of unknown origin; actual or attempted elopement from the facility; and death.

9. Before permitting any staff person to work with residents, the State shall investigate the
criminal history and other relevant background factors regarding that staff person, whether full-
time, part-time, temporary, or permanent, including regularly-scheduled volunteer staff with
direct resident contact. The State shall screen and take appropriate action to protect residents if
the investigation indicates that the person would pose a risk of harm to the residents.

Resident Incidents

10. The State shall take effective steps to minimize incidents that may adversely impact the
health, safety, and welfare of residents. This includes all “significant” resident incidents,
especially those incidents that result in serious injury to residents.

11.  Whenever a significant incident (other than death) occurs, the State shall immediately
take appropriate measures to protect the safety and well-being of the resident(s) involved,
including procuring any necessary basic care and/or health care treatment.

12.  Aninterdisciplinary team on each BSDC living unit shall meet to identify, discuss, and
address individual and systemic issues that have arisen since the last unit team meeting, as well
as any individual and systemic issues that may arise before the next unit team meeting. The
team’s conclusions and action steps shall be conveyed across shifts to ensure continuity and
consistency with regard to implementation efforts.

13.  On or before January 1, 2009, the State shall develop and implement across all settings
and shifts an integrated and coordinated incident management system. All resident incidents,
including incidents that result in injury, shall be accurately and consistently documented.
Documentation of each injury shall be kept in the resident’s file and in a central location, and all
incidents and injuries shall be entered into a central database, which is capable of capturing the
following information: the type of incident, the time the incident occurred, the location of the
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incident, the resident(s) and/or staff involved in the incident, and the nature and severity of the
injury, if any. The State shall develop and implement, within 90 days, a policy mandating that
staff report all incidents in a timely manner.

Quality Assurance

14.  The State shall develop and implement a comprehensive quality assurance program to
track and analyze patterns and trends of incidents and injuries, including incidents and injuries of
unknown origin. The State shall develop and implement prompt and effective measures to
address patterns and trends that impact the health, safety, and welfare of residents, so as to
minimize or eliminate their occurrence in the future.

15.  The State shall place an emphasis on identifying and analyzing resident-to-resident
interactions that create risk of harm and/or actual harm, and then develop and implement
measures to address these risk factors to prevent residents from harming themselves or others.
The State shall identify vulnerable residents who are at higher risk of harm, and develop and
implement measures to minimize or eliminate potential risk factors. The State shall identify
aggressor residents and develop and implement measures, in conjunction with behavioral and
other interventions, to minimize or eliminate potential triggers for aggression.

Investigation of Significant Incidents

16.  The State shall investigate all “significant” resident incidents. As referenced above,
“significant” resident incidents include all instances of: alleged, suspected, and/or substantiated
abuse and/or neglect; serious injury, including those of unknown origin; actual or attempted
elopement from the facility; and death.

17.  The investigation of each significant incident shall be accurate, thorough, and complete.
Investigations are to commence at least by the next working day of the incident being reported,
and shall be concluded within 30 days of the incident being reported, or, when material evidence
is unavailable to the investigator, as soon as is practicable so as to eliminate any undue delay.
Other than with regard to matters involving a criminal investigation conducted by law
enforcement authorities, investigators shall conduct interviews of all necessary witnesses in a
timely manner. Each investigation will result in a written report. Each investigation report shall
include: a summary of the incident and investigation, a chronology of events, a summary of
interviews with all relevant staff and residents who may have information about the incident,
findings with a detailed discussion of the bases for the findings (including a reasoned analysis of
witness statements, documents, and other evidence considered), and recommendations for
corrective action, when necessary, with timeframes for completion. The State shall ensure that
investigators are competent, experienced, and well-trained in conducting investigations of
significant incidents.

18.  The State shall develop and implement prompt and effective remedial measures to
address the individual and systemic issues and recommendations associated with these

-10 -



investigation reports. The State shall track the implementation of the remedial measures on an
ongoing basis to ensure that outstanding issues are addressed and appropriate resident outcomes
are achieved in each instance.

19. The State shall require staff, including supervisory personnel, to safeguard evidence
associated with the significant incident.

20.  The State shall require that all potential criminal matters are referred promptly to
appropriate law enforcement authorities. When law enforcement authorities indicate an intent to
proceed with a criminal investigation, any compelled interviews of State employees shall be
delayed until those authorities issue a written declination to proceed with a criminal
investigation.

21.  The State shall immediately remove any staff member suspected of staff-on-resident
abuse or neglect from direct resident contact until the conclusion of the investigation and
submission of the written investigation report about the incident.

22.  The State shall impose appropriate disciplinary and/or corrective personnel action where
a staff person is determined to have caused or been responsible for abuse and/or neglect, and
against any staff person who fails to report a significant incident to supervisory or other
appropriate personnel in a timely or accurate manner.

B. PLACEMENT IN THE MOST INTEGRATED SETTING

Principal Requirement

23. In accordance with Title Il of the Americans with Disabilities Act (“ADA”), 42 U.S.C.

§ 12132, and implementing regulation 28 C.F.R. 8 35.130(d), the State shall ensure that each
BSDC resident is served in the most integrated setting appropriate to meet each person’s
individualized needs. To this end, the State shall actively pursue the appropriate discharge of
BSDC residents from BSDC and provide them with adequate and appropriate protections,
supports, and services, consistent with each person’s individualized needs, in the most integrated
setting in which they can be reasonably accommodated, and where the individual does not
object.

Appropriateness for Placement

24, It is the State’s determination that all residents of BSDC meet the essential eligibility
requirements for placement and habilitation in integrated community settings. All residents can
be served in integrated community settings when adequate protections, supports, and other
necessary resources are identified as available by service coordination. The State shall ensure
that this is clearly set forth in each resident’s written interdisciplinary team recommendation
contained within each individual’s BSDC Personal Plan, or equivalent.
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Resident Involvement and Choice

25.  Throughout, each resident shall be involved in the team evaluation, decision-making, and
planning process to the maximum extent practicable, using whatever communication method he
or she prefers.

26.  To foster each resident’s self-determination and independence, the State shall use person-
centered planning principles at every stage of the process. This shall facilitate the identification
of the resident’s specific interests, goals, likes and dislikes, abilities and strengths, as well as
deficits and support needs.

27. Each resident shall be given the opportunity to express a choice regarding placement.
The State shall provide residents with choice counseling to help each resident make an informed
choice; the State will provide enhanced counseling to those residents who have lived at BSDC
for many years.

28. If any resident opposes placement, the State will document the steps taken to ensure that
any individual objection is an informed one. The State shall set forth and implement
individualized strategies to address concerns and objections to placement.

29.  Throughout the process, the State shall regularly educate residents about the community
and the various community options open to them. Any written materials or presentations shall
be easy for residents to understand.

30.  The State shall provide each resident with several viable placement alternatives to
consider whenever possible. The State shall provide field trips to these viable community sites
and facilitate overnight stays at certain of the community residences, where appropriate.

31.  Where family members and/or guardians have reservations about community placement,
the State shall provide ongoing educational opportunities to such family members and/or
guardians with regard to placement and programming alternatives and options. These
educational opportunities shall include information about how the individual may have viable
options other than living with the family members and/or guardians once discharged from
BSDC. The State shall identify and address the concerns of family members and/or guardians
with regard to community placement. The State shall encourage family members and/or
guardians to participate, whenever possible, in residents’ on-site, community home field trips.
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Transition Plans

32.  The State shall set forth in reasonable detail a written transition plan specifying the
particular protections, supports, and services that each individual resident will or may need in
order to safely and successfully transition to and live in the community. Such a transition plan
shall be prepared on or before January 1, 2009, for each resident regardless of whether or not a
suitable community placement is currently available.

33. Each transition plan shall be developed using person-centered planning principles. Each
transition plan shall specify with particularity the individualized protections, supports, and
services needed to meet the needs and preferences of the resident in the alternative community
setting, including their scope, frequency, and duration. Each transition plan shall include all
individually-necessary protections, supports, and services, including but not limited to: housing
and residential services; transportation; staffing; health care and other professional services;
specialty health care services; therapy services; psychological, behavioral, and psychiatric
services; communication and mobility supports; programming, vocational, and employment
supports; and assistance with activities of daily living. Each plan shall include specific details
about which particular community providers, including residential, health care, and program
providers, can furnish needed protections, services, and supports.

34.  The State will continue to' emphasize the placement of residents into smaller community
homes.

35. In developing these plans, the State will avoid placing residents into nursing homes or
other institutional settings whenever possible. The parties recognize that nursing homes are
often not well-suited to provide needed habilitation to persons with developmental disabilities.
The State will develop and implement a systemic plan to develop, through the Home and
Community-Based Waiver or otherwise, integrated community alternatives to nursing homes for
all residents with unique or more intense and complex health care needs.

36. Each transition plan shall identify the date the transition can occur, as well as timeframes
for completion of needed steps to effect the transition. Each transition plan shall include the
name of the person or entity responsible for: commencing transition planning; identifying
community providers and other protections, supports, and services; connecting the resident with
community providers; and assisting in transition activities as necessary. The responsible person
or entity shall be experienced and capable of performing these functions.

37. Each transition plan shall be developed sufficiently prior to potential discharge so as to
enable the careful development and implementation of needed actions to occur before, during,

! The United States does not concede that the words “continue to” or “maintain”
throughout this Settlement Agreement mean or imply that the State has already been meeting
residents’ needs in each area.
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and after the transition. This shall include identifying and overcoming, whenever possible, any
barriers to transition. The State shall work closely with pertinent community agencies so that the
protections, supports, and services that the resident needs are developed and in place at the
alternate site prior to the resident’s discharge.

38.  The State shall update the transition plans as needed throughout the planning and
transition process based on new information and/or developments.

39. In developing the transition plans, the State shall attempt to locate community
alternatives in regions based upon the presence of persons significant to the resident, including
parents, siblings, other relatives, or close friends, where such efforts are consistent with the
individual’s desires.

40.  The State agrees to provide as many individual on-site and overnight visits to various
proposed residential placement sites in the community as are appropriate and needed to ensure
that the placement ultimately selected is, and will be, adequate and appropriate to meet the needs
of each resident. The State shall modify the transition plans, as needed, based on these
community Vvisits.

41. Each individual transition plan shall establish a schedule for monitoring visits to the new
residence to assess whether the ongoing needs of the individual are being met. Each plan shall
specify more regular visits in the days and weeks after any initial placement.

Implementation of Transition Plans

42. For those residents who do not oppose community placement, the State shall implement,
in an expeditious manner, the transition plans that can be reasonably accommodated, by
transferring each resident to an adequate and appropriate alternative community setting pursuant
to the details set forth in each transition plan.

Developing and Expanding Community Capacity

43.  The State shall take effective steps to support and expand service and provider capacity
in the community so as to better serve residents placed and to be placed in the community. This
shall include, but not be limited to, developing community capacity with regard to: housing and
residential services; health care and other professional services; specialty health care services;
therapy services; communication and mobility supports; and psychological, behavioral, and
psychiatric services.

44, Based on data and information gleaned, in part, from the State’s Outreach Treatment
Services (“OTS”) and Intensive Treatment Services (“ITS”) programs, the State shall develop
and implement a plan with effective steps to expand and improve expert health care and expert
psychological, behavioral, and mental health services in the community for community residents
with complex health care needs, and/or behavior problems and/or mental illness. The intent of
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the plan shall be to better meet residents’ health care, behavioral, and mental health needs in the
community, avoid crises marked by the escalation of health care and/or behavior problems, and
to minimize or eliminate failed or troubled community placements due to poorly addressed
resident behaviors and, thus, minimize or eliminate re-institutionalization.

45.  Toassist in this process, the State will develop and implement a plan on or before March
1, 2009, to utilize and/or expand the State’s existing electronic information system/tele-health
network to better meet the needs of persons with developmental disabilities, especially those
living in more rural areas of the State. The plan shall address how to provide more immediate
and better access to records and expert professionals, transmit lab results and radiological reports
between health care and other professionals, better track quality of care, improve communication
with local hospitals and specialists, and generally provide better proactive care and treatment
through a more seamless continuum of care to enhance resident outcomes. The plan shall
address how to conduct video-conferences among various health care providers at scattered
locations to save time and the expense of travel, and to encourage, wherever appropriate, the use
of video-consults/clinics between local physicians and other professionals with specialists at
distant locations. The plan shall also address how to incorporate timely tele-trauma services for
residents in crisis. In developing and implementing this plan, the State shall ensure that the
security and privacy of resident information is safeguarded.

46.  The State shall significantly expand its OTS program to address unmet needs in the
community that place individuals at risk of short-term or long-term institutionalization at BSDC.
The OTS program shall continue to support positive behavioral change to keep individuals as
independent as possible, and in familiar surroundings in their homes in the community, and away
from more restrictive placements such as hospitals, nursing homes, psychiatric facilities, and
institutions.

47. The State shall continue to support its ITS program, but shall strengthen its focus on
returning individuals back to appropriate community homes promptly after a short-term stay.
The State shall maintain more restrictive criteria for admitting a person long-term to a
congregate or institutional setting after a stay in the ITS.

Monitoring of Community Placements and Quality Assurance Measures

48.  The State shall develop and implement a system, including service coordination services,
to effectively monitor community-based placements and programs to ensure that they are
developed in accordance with the individualized transition plans set forth above, and that the
individuals placed are provided with the protections, services, and supports they need. These
and other monitoring and oversight mechanisms shall serve to help protect individuals from
abuse, neglect, and mistreatment in their community residential and other programs. The State’s
oversight shall include regular inspections of community residential and program sites; regular
face-to-face meetings with residents and staff; and in-depth reviews of treatment records,
incident/injury data, key-indicator performance data, and other provider records.
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49. BSDC residents who are placed in the community shall be served by an adequate number
of service coordinators to meet residents’ needs. The State’s service coordination program shall
provide for various levels of follow-up and intervention, including more intensive service
coordination for those residents leaving BSDC with more complex needs. To encourage
frequent individual contact, residents leaving BSDC will be served by service coordinators that
carry a caseload of no more than 25 individuals at a time. Service coordinators involved with
individuals from BSDC with more complex and intensive needs will carry a caseload of no more
than 20 individuals at a time. All service coordinators shall receive appropriate and adequate
supervision and competency-based training.

50.  The State shall provide prompt and effective support and intervention services post-
placement to residents who present adjustment problems related to the transition process such
that each resident may stay in his or her community residence when appropriate, or be placed in
a different, adequate, and appropriate community setting as soon as possible. These services
may include, but not be limited to: providing heightened and enhanced service coordination to
the resident/home; providing professional consultation, expert assistance, training, or other
technical assistance to the resident/nome; providing short-term supplemental staffing and/or
other assistance at the home as long as the problem exists; and developing and implementing
other community residential alternative solutions for the resident.

51.  The State commits to maintaining discharged residents in the most integrated community
setting appropriate for their needs. Any admission or re-admission to BSDC will be considered
short-term. If a resident is re-admitted to BSDC, the State shall document the basis for the re-
admission and then conduct a prompt assessment to identify and resolve any factors
necessitating the re-admission.

52.  The State shall regularly collect, aggregate, and analyze data related to discharge and
placement efforts, including but not limited to information related to both successful and
unsuccessful placements, as well as the problems or barriers to placing and/or keeping residents
in the most integrated and appropriate setting. On or before January 1, 2009, the State shall also
collect, aggregate, and analyze community data for at least the past five years from its OTS
program and its ITS program, which may reveal systemic problems or barriers to meeting
individual consumer needs in the community. Such problems or barriers may include, but not be
limited to insufficient or inadequate: housing, community resources, health care, behavior
management and services, and meaningful day activities including supported employment. The
State shall review this information on a regular basis and develop and implement prompt and
effective strategies to overcome the problems and barriers identified.

53.  The State shall regularly review various community providers and programs to identify
gaps and weaknesses, as well as areas of highest demand, to provide information for
comprehensive planning, administration, resource-targeting, and implementing needed remedies.
The State shall develop and implement effective strategies to any gaps or weaknesses or issues
identified.
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C. TRAINING AND BEHAVIORAL SERVICES, RESTRAINTS, AND
PSYCHIATRIC CARE

Training and Behavioral Services

Principal Requirement

54.  The State shall provide adequate psychological and behavioral services, including skills
training and positive behavioral support plans, to meet the individualized needs of each resident,
especially those with challenging behaviors. These services shall be developed and implemented
to ensure and protect residents’ right to training sufficient to provide each resident a reasonable
opportunity to enhance functioning, to grow and develop, to attain self-help and social skills
needed to exercise as much autonomy or independence as possible, to prevent or decelerate both
physical and psychological regression, loss of skills and functional status, and to ensure their
reasonable safety, security and freedom from undue bodily restraint. To this end:

Individualized Assessments

55.  The State has begun and will continue the process of conducting a new interdisciplinary
evaluation of each resident to determine the specific areas in which each resident needs training.
These interdisciplinary evaluations shall be completed for all residents on or before January 1,
2009, and shall be repeated for all residents at annual intervals, unless required more frequently
by each resident’s needs; residents with challenging behaviors will likely require
interdisciplinary evaluations much more frequently than once a year.

56.  This interdisciplinary evaluation shall include adequate behavioral assessments
(including an individualized, formal functional analysis whenever appropriate) based on the
input from the psychologists and an interdisciplinary team. A functional analysis is an
assessment of an individual's behavior that includes: (1) a description of the behaviors(s); (2) the
collection of empirical data; (3) an assessment of the behavioral intensity, frequency, duration,
and severity; (4) an evaluation of the antecedents, consequences and function of the behavior(s);
(5) an assessment of any medical, nursing, mental health or other conditions related to the
behavior(s) so as to determine the medical, behavioral, mental health, environmental and/or
other factors that may be causing each resident’s challenging behaviors; and (6) the development
of skills training, behavior support, and other procedures based upon the analysis. The
psychologist’s assessment and functional analysis shall be based on a first-hand, in-depth,
observational analysis of each resident’s behavior, and not primarily from data provided
pursuant to a screening tool.

Skills Training and Habilitation
57. Based on this evaluation, the State shall develop and implement a professionally-based,

individualized skills training and habilitation support plan for each resident and provide each
resident with a minimum of five hours per day of off-residence skills training, in the community
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whenever appropriate, derived from the resident’s skills training and habilitation support plan, to
meet the individualized needs of each resident. The skills training and habilitation support plans
shall include real-life variables, in the community whenever appropriate, with outcome measures
that will be meaningful to residents with an emphasis on providing training in functional
contexts. Plans shall be developed and implemented with a focus on proactive skills building
and an emphasis on reducing the use of restrictive interventions. Residents’ needs for
meaningful training shall be continually met.

58. In developing and implementing the skills training and habilitation support plans, the
State shall provide residents with these services in the most integrated setting appropriate for
each individual resident. The State shall emphasize involvement in and with the community,
away from the BSDC campus, as much as possible and appropriate, according to each resident’s
individualized needs.

59.  The State shall develop and implement an initiative to significantly increase community
integration activities and opportunities for residents day-to-day, including: (a) community
supported employment; (b) community day programming; (c) community volunteer activities;
and (d) community business and recreational outings, including but not limited to grocery stores,
pharmacies, restaurants, theaters, and places of religious expression. This initiative shall ensure
that staffing, transportation, and other resources are adequate to meet the residents’ needs for
community integration activities and opportunities.

60.  The State shall develop and implement an initiative to better engage residents in
meaningful training and activity throughout each day, according to their individualized needs,
when the residents are on-campus and/or on their living units. This initiative shall make better
use of on-campus recreational facilities, such as at the Carstens Center.

Positive Behavioral Support Plans

61. For residents with behaviors, the State shall ensure that psychologists develop and
implement positive behavioral support plans that include: (1) a detailed definition and
identification of the specific, measurable, and objective behavior(s) to increase and/or decrease;
(2) a description and incorporation of the individualized functional analysis; (3) a comprehensive
discussion of how medical and/or psychiatric disorders impact behavioral problems; (4) the
procedures for staff to follow to decrease the occurrence of the problem behaviors; (5) the skills
and positive, adaptive behaviors (to include replacement behaviors) that will be taught and the
procedures for teaching them; (6) environmental changes to promote the development of
positive, adaptive behaviors; (7) individualized reinforcers and/or preferences as determined in
accordance with the needs of each resident; (8) an individualized schedule of active treatment
activities as documented in the resident’s individualized plan that corresponds to the resident’s
treatment needs; and (9) an adequate data collection system that includes appropriate data
collection procedures which, for residents with positive behavioral support plans, shall measure
information about maladaptive and adaptive behaviors and the conditions under which they
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occur, including, where appropriate, the frequency, intensity, severity, and duration of the
behaviors.

62. In developing and implementing these positive behavioral support plans, the
psychologists shall adequately document their clinical findings and the treatment hypotheses to
be tested, and set forth how treatments are derived. The psychologists shall also document their
rationale for using specific behavioral interventions.

63.  The State shall ensure that psychologists write concise and simple-to-use positive
behavioral support plans at a level that can be easily understood and implemented by direct care
staff.

64.  The State shall improve implementation of behavioral plans at the direct care staff level.
As part of this initiative, in conjunction with outside consultants, as appropriate, the State shall
provide regular and ongoing competency-based training to direct care and supervisory staff on
how to properly redirect residents’ behaviors pursuant to each resident’s plan, without resorting
to the undue use of planned or unplanned mechanical, physical, or chemical restraints.

65. Both skills training and positive behavioral supports shall be developed and implemented
as part of a resident’s overall individualized plan. The State shall ensure that there is effective
coordination and integration of services and treatment modalities, including psychology,
psychiatry, neurology, nursing, medical and health care, and other needed services.

66. On or before January 1, 2009, the State shall maintain an effective Behavior Intervention
Committee review process for the development and implementation of positive behavioral
support plans, with an emphasis on stringent review and approval of restrictive interventions.

Monitoring and Follow-Up

67.  The State shall develop and implement an effective system to regularly monitor each
resident’s skills training and positive behavioral support plans. The monitoring of the skills
training and positive behavioral support plans shall produce prompt and effective follow-up
action to ensure that: (a) the direct care staff are effectively implementing the skills training and
behavior support plans, (b) the skills training and behavior support plans are effective and
producing training and treatment outcomes specified in each resident’s plan, and (c) where the
residents are not making progress, the skills training and behavior support plans are modified
appropriately and whenever necessary, and implemented promptly thereafter.

68.  This monitoring system shall include tracking of systemic and individual outcome
measures, with variables including, but not limited to: the incidence of resident behaviors, the
use of restraints, the use of emergency procedures, and the implementation and monitoring of
behavior plans. The State shall promptly and effectively address any systemic or individual
problems identified through monitoring.
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Priority Group

69. Based on the assessments and the monitoring, the State shall create a list of behavioral
priority residents for heightened and enhanced attention and focus. This priority group shall
consist, at least, of those residents who have already had a planned or unplanned mechanical,
physical, or chemical restraint, those residents with a dual diagnosis of mental illness, those
residents with significant or challenging behavior problems, as well as those residents who
sustain or cause frequent injuries or are at risk of serious harm due to their behaviors.

70. In close consultation with outside consultants, as appropriate, the State shall prioritize
these residents for the development and implementation of alternative and/or more tailored and
intensive protections, supports, and services, where appropriate, through augmented and
enhanced skills training and habilitation, positive behavioral supports, mental health care, and
other interventions and treatment modalities, including an increased emphasis on community
living and/or more structured, meaningful, and integrated habilitative activities in the
community. These protections, supports, and services shall meet the resident’s individualized
needs without relying on the use of restraints. The intent here is to minimize or eliminate the
triggers for behaviors, minimize or eliminate the behaviors themselves, and minimize or
eliminate the use of restraints.

71.  The steps necessary to achieve such positive outcomes for the residents in this priority
group may include: daily interdisciplinary team meetings, regular contact with outside
consultants, as appropriate, close observation of the residents and their staff, daily competency-
based training of staff with regard to how to properly implement needed interventions, regular
revision of plans and approaches, changes in the living environment, more frequent contact with
people in the community in normal settings, and more meaningful and engaging day activities in
the community.

Restraints

72.  The State shall ensure that all residents are free from unreasonable restraint. The State
shall develop and implement effective measures to minimize significantly or eliminate entirely
the use of mechanical, physical, and chemical restraints on BSDC residents. The State shall
ensure that restraints are not used as punishment, in lieu of habilitation, skills training and
behavior support plans, or for the convenience of staff. Any restraint used will be the least
restrictive form of restraint.

73. Restraints shall not be a part of any positive behavioral support plan and restraints shall
not be used as a learning-based contingency to reduce the frequency of a behavior. Restraints
may only be used for medical reasons or when there is immediate risk of harm to self or others
(i.e., to interrupt or terminate a seriously dangerous situation where injury could result). The
State shall revise its policy definition of immediate risk of harm to self or others to ensure that
the justified use of restraints is minimized. The State shall ensure that restraints labeled as
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“medical” restraints are not, in fact, used for behavioral purposes or control. The State shall
continue to prohibit the use of all prone physical and mechanical restraints.

74. In order to minimize or eliminate the use of restraints generally, the State shall ensure
that the staff are adequately and appropriately implementing all aspects of each resident’s overall
individualized plan, including aspects related to positive behavioral supports, skills training and
habilitation, mental health care, and integrated community living and activities. The State shall
ensure that the supervisory and professional staff are regularly monitoring the individualized
plans and their implementation to ensure that the plans and their implementation are effective
and producing the desired reduction or elimination in the use of restraints. Where plan
modifications are needed to address a resident’s restraint usage, the State shall ensure that
appropriate plan revisions are promptly developed and implemented.

75.  The resident's psychologist shall begin the regular practice of reviewing, by the next
working day, each use of mechanical, physical, or chemical restraint (excluding planned medical
restraints), so as to ascertain the circumstances under which such restraint was used. The
psychologist will conduct an analysis of what antecedents or circumstances may have prompted
the behavioral escalation that led to the use of restraint. The psychologist shall analyze at least
these variables: whether the behavior plan as written and/or implemented is effective in
addressing the resident’s behaviors; whether the living environment is overly restrictive and
segregated; whether the living environment is overly crowded and/or fosters conflict with too
much exposure to other residents prone to behaviors; whether there is adequate skills training,
habilitation, and/or meaningful community activities throughout the day; and whether the
resident is receiving adequate and appropriate treatment for his or her mental illness. The
psychologist will then promptly develop, and the staff will implement, individualized measures
to minimize or eliminate such antecedents or circumstances.

76. If any resident is subjected to three or more restraints within a 30-day period, the State
will convene a meeting of the resident’s interdisciplinary team, including the psychologist, to
conduct a comprehensive review of the effectiveness and appropriateness of the resident’s
existing protections, supports, and services. This team meeting shall take place on the first
working day following the third restraint. The team meeting shall include the input and analysis
of outside consultants whenever possible. The team shall promptly develop, whenever
necessary, alternative and/or more tailored and intensive protections, supports, and services that
meet the resident’s individualized needs, but that do not rely on the use of restraints. The team
shall make specific recommendations and shall document these recommendations in the
resident’s record, making changes in the resident’s individualized plan whenever necessary.
These recommendations in the revised plan shall be implemented promptly and properly to meet
the resident’s plan.

77.  The parties anticipate that the use of mechanical, physical, and chemical restraints at

BSDC will become a very rare occurrence. When utilized, however, staff shall take the
following steps and precautions:
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a. provide immediate notification to an on-site supervisor upon the use of any restraints;

b. provide notification to and obtain the approval of a psychologist and/or nurse if any
restraint is applied for longer than one hour, and upon each hour thereafter;

c. ensure that a nurse provides a timely assessment that the restraint is being safely
applied and is reasonably tailored to the resident’s behavior;

d. provide continuous monitoring of the resident while restrained to ensure safety; ensure
that a nurse or senior supervisor monitors and documents the residents’ vital signs,
respiration, circulation, and mental status at least every hour the resident is restrained;
release every restrained limb from restraint, examine it for bruising and skin tears, and
allow exercise of the limb at least ten minutes every hour; provide the restrained resident
with an opportunity to eat, drink fluids, and toilet, as needed; provide every resident in
restraint with continuous one-to-one supervision; and

e. release every restrained resident from restraint as soon as the resident is determined
not to pose an immediate risk of harm to self or others.

78.  The State shall ensure that staff are adequately trained on the proper use of restraints.

79.  The State shall document each use of mechanical, physical, and chemical restraint,
including the date and time of use, the events leading to the restraint, the exact type of restraint
or procedure used, as well as the length of time it was used. Documentation of each use of
restraint shall be kept in the resident's file and in a central location.

80.  The State shall ensure that chemical restraints meet appropriate levels of approval and
oversight by a psychiatrist, psychologist, and physician prior to their administration. Staff shall
collect adequate data on the effects, as well as adverse side effects, of each individual
administration of such medications. The psychiatrist, psychologist, and physician shall consider
the data collected when making future clinical intervention decisions. The State shall prohibit
the use of standing PRN or “stat” orders for chemical restraints.

Psychiatric Care

81.  The State shall provide adequate and appropriate routine and emergency psychiatric and
mental health services to meet the individualized needs of each resident. These services shall be
developed to ensure and protect residents’ rights.

Adequate Psychiatry Hours
82.  On or before October 1, 2008, the State shall procure additional psychiatry hours to meet

the mental health needs of the residents. The psychiatrist(s) shall be well-respected with a
demonstrated history of effectively meeting the needs of persons with developmental disabilities
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and a dual diagnosis of mental illness. The State shall provide residents with enough psychiatry
hours to enable the psychiatrist(s) to conduct thorough and complete evaluations, develop
carefully considered differential diagnoses, order appropriately tailored treatments, and provide
regular and sufficient follow-up monitoring to determine whether ordered treatments are, in fact,
working to address the residents’ underlying mental illness. If such treatments are not working,
the psychiatrist(s) shall have enough time to conduct new evaluations, pursue alternative
diagnoses and treatments, and monitor and follow-up again. The psychiatrist(s) shall have
enough time to engage in this ongoing practice for all residents, including those residents with
challenging behaviors associated with their mental illness. The psychiatrist(s) shall have
sufficient time to see all residents frequently enough such that they are receiving effective
treatment for their mental illness. The psychiatrist(s) shall have sufficient time such that no
primary care physician, physician’s assistant, or registered nurse is primarily responsible for
providing psychiatric follow-up care.

Psychiatric Assessments and Diagnoses, and Mental Health Treatment

83.  The State shall ensure that annually, or more often as needed, the psychiatrist(s) conducts
a comprehensive assessment of each resident receiving psychotropic medication and each
resident who has or may have a diagnosis of mental illness. The State shall ensure that for each
resident assessed as having mental illness, the psychiatrist(s) documents a clinically justifiable,
differential diagnosis consistent with DSM-IV-TR criteria. No resident shall have a current
mental health diagnosis that is not clinically justified in the record.

84.  The State shall ensure that the psychiatrist(s) develops and implements an overall mental
health treatment plan for each resident with a diagnosis of mental illness, and provides ongoing
monitoring and revision of the treatment plan. Any treatment must comport with the mental
health diagnosis. The psychiatrist(s) shall ensure that there is proper coordination and
integration of psychiatric services with other services and treatment modalities, including those
in psychology, neurology, nursing, medical and health care, and other ancillary services.

Psychotropic Medication

85.  On or before January 1, 2009, the State shall implement and maintain the following
requirements with regard to the use of psychotropic medication:

a. Prior to developing and implementing an appropriate treatment plan, the
psychiatrist(s) shall review the current medication regimen of each resident to determine
whether the type and dosage of the medication is appropriate and necessary, and then, if
necessary, make any changes in the medication regimen.

b. The psychiatrist(s) shall use psychotropic medication only as an integral part of the
resident’s individualized skills training and positive behavioral support plans.
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c. The psychiatrist(s) shall carefully review the medication regimen of residents where
current doses are above the generally accepted effective dose for any particular
medication.

d. The psychiatrist(s) shall consult with the assigned psychologist and interdisciplinary
team to determine whether the existing skills training and behavioral support plans are
appropriate and whether different programs or interventions should be developed to
address the resident's index behaviors and symptoms so as to reduce or eliminate the need
for psychotropic medications.

e. The psychiatrist(s) shall consult with the resident's primary care physician, nurse, or
other appropriate members of the resident's interdisciplinary team, to determine whether
the harmful effects of the resident's mental illness clearly outweigh the possible harmful
side effects of the psychotropic medication and whether reasonable alternate treatment
strategies are likely to be less effective or potentially more dangerous than the
medication.

f. The psychiatrist(s) shall ensure that the decision-making process for titrating
medications up or down is clearly and fully set forth in each resident’s record.

g. The psychiatrist(s) shall ensure that there is a clear and full justification for the use of
any typical or “first-generation” anti-psychotic medications.

h. The psychiatrist(s) shall take care to reduce or discontinue benzodiazepines and
anticholinergic medications that have been used for longer periods of time than are
justified by the resident’s psychiatric diagnosis.

I. The use of intra-class polypharmacy shall be minimized, and whenever it is used, the
psychiatrist(s) shall fully justify its use in that resident’s treatment plan.

86.  The State shall better educate guardians about proper mental health care and address their
concerns when medication changes are needed to meet residents’ needs.

Monitoring and Follow-Up

87.  The State shall develop and implement an effective system to ensure that the
psychiatrist(s) regularly monitors the residents with mental illness whenever needed, and make
changes, when warranted, in the residents' treatment plans. For those residents who receive
psychotropic medication, this monitoring shall be face-to-face, and shall be conducted quarterly
by the psychiatrist(s), or more often as necessary based on the residents’ current status and/or
changing mental health needs. The monitoring review shall include a review of any current
psychotropic medication provided, as well as a review of the pertinent behavioral and other data.
Whenever necessary, the psychiatrist(s) shall provide a psychiatric re-assessment and revision to
the treatment plan, as appropriate, for each resident who: i) presents a significant adverse
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change in symptoms/index behaviors; ii) an increase in significant injuries or incidents related to
symptoms/index behaviors; or iii) is subjected to an increase in repeated restraint due to a
significant adverse change in symptoms/index behaviors.

88.  The State shall maintain an adequate system for detecting, reporting, responding to, and
documenting any drug-induced side effects of psychotropic medication. The State shall provide
effective competency-based training for staff that complete side effects monitoring forms.

Chemical Restraint

89.  Consistent with the restraint section above, when psychotropic medication is used on an
emergency basis, a supervisor shall be notified immediately, there shall be continuous
monitoring of the resident after administration of the medication, and a physician shall observe
the effect of the medication by personally visiting the resident or directing supervision by a
registered nurse. A psychiatrist shall review the use within 24 hours of the order being written if
there are multiple administrations of the medication or if more than one order is written for
different medications. The psychiatrist shall develop and implement measures to help prevent
the emergency use of psychotropic medication in the future.

D. HEALTH CARE AND RELATED SERVICES

Principal Requirement

90.  The State shall provide residents with adequate, appropriate and timely preventive,
routine, acute, and emergency health care, including neurological care, to meet the
individualized needs of the residents. The State shall develop and implement policies to guide
the delivery of general and preventative medical care to meet the needs of the residents and
require appropriate physician participation in the interdisciplinary provision of services and the
creation of residents' individualized plans.

Adequate Health Care Staffing

91.  The State shall maintain sufficient numbers of adequately trained health care staff,
including physicians and nurses, on each shift to provide adequate protections, supports, and
services to residents at all times. The State shall take effective steps to reduce reliance on
temporary or floating health care staff, who may not be as familiar with the particular needs of
individual residents. The State shall place a heightened focus on ensuring that new and
temporary floating health care staff are properly trained on individualized resident needs before
assignment to any particular unit.
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Medical Care
Health Care Assessments, Diagnoses, Treatments, and Follow-Up Monitoring

92.  The State shall have a physician conduct comprehensive health care evaluations of all
residents, and repeat at annual intervals unless required more frequently by each resident's
condition. The assessments shall be sufficient to enable the physician to reach a reliable
diagnosis, if applicable, for each resident. The State shall develop and implement a system to
ensure that referrals and testing procedures are completed and results are placed in the residents'’
medical record in a timely manner. For each resident assessed as having a health care concern or
concerns, a physician shall document a clinically justifiable health care diagnosis for each of the
resident's conditions. Based on the comprehensive medical assessment, the State shall ensure
that a physician develops for each resident an integrated health care plan to address any health
care conditions revealed through the assessment process. The State shall ensure that each
resident’s health care plan is implemented properly, day-to-day, to meet each resident’s
individualized health care needs.

93.  To assist implementation efforts, the State shall take effective steps to improve
communication among disciplines and departments at BSDC to eliminate confusion and
fragmentation of care. To assist with this, the State shall continue to require medical staff
members, including physicians and nurses, to participate in interdisciplinary team meetings. In
addition, the State shall take effective steps to simplify and streamline charting, documentation,
and record-keeping, with a goal of enhancing interdisciplinary communication and coordination
to enhance timely service-delivery and continuity of care.

94.  The State shall have a physician determine what specialized health care services,
including neurological services, are required for each resident and ensure that each resident
receives such specialized health care services in a timely manner whenever necessary to evaluate
or treat each resident's health care problems.

95.  The State shall develop and implement an effective system to regularly monitor each
resident's health status and progress and develop and implement changes, whenever warranted,
in each resident's health care plan. The State shall establish a health care quality assurance
program that actively collects data relating to the quality of health care services, assesses these
data for trends, initiates inquiries regarding problematic trends and individual issues, identifies
and triggers corrective action, and provides ongoing monitoring to ensure that appropriate
remedies are achieved.

96.  The State shall develop and implement a plan to conduct regular internal chart audits
with regard to the delivery of effective health care to residents. If any problems or concerns are
identified as a result of any audit, the State shall promptly develop and implement corrective
measures, both for individual and systemic issues.
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Priority Group

97. Based on the assessments and the monitoring, the State shall create a list of health care
priority residents for heightened and enhanced attention and focus. This priority group shall
consist, at least, of those residents who have had a seizure or have a seizure disorder, have
developed or are at risk of developing a bowel impaction or bowel obstruction, have aspirated or
are at risk of aspirating, have developed a decubitus ulcer or skin breakdown or are at risk of
developing a decubitus ulcer or skin breakdown, and have suffered a fracture or are at risk of
suffering a fracture, including those residents with osteoporosis. The State shall include in this
priority group any other resident who is in an at-risk group or is at-risk of suffering an incident
that would adversely impact his or her health.

98. In close consultation with outside consultants, as appropriate, the State shall prioritize
these residents for the development and implementation of alternative and/or more tailored and
intensive protections, supports, and services, where appropriate, that meet the residents’
individualized needs. The intent is that the State will develop and implement strategies to
provide proactive health care such that resident seizures, bowel impactions and obstructions,
aspiration and aspiration pneumonia, decubitus ulcers and skin breakdown, fractures, and the
adverse consequences of other at-risk conditions will be minimized or eliminated.

99.  The steps necessary to achieve such positive outcomes for the residents in this priority
group may include daily interdisciplinary team meetings, regular contact with outside
consultants, as appropriate, close observation of the residents and their staff, daily competency-
based training of staff with regard to how to properly implement needed interventions, regular
revision of plans and approaches, and changes in the living environment.

Seizure Disorders

100. The neurologist(s) shall identify all residents currently receiving anticonvulsant
medication, residents with an existing diagnosis of epilepsy, and residents who have had at least
one seizure in the past two years, and provide them with a comprehensive evaluation using a
detailed diagnostic work-up conducted by a neurologist, at least annually, or more frequently as
required by each resident's condition.

101. The neurologist(s) shall ensure that those residents with refractory seizures, i.e., those
having more than 10 seizures in one year, receive appropriate and effective neurological
interventions.

102. The neurologist(s) shall document the rationale and need for anticonvulsant medication
in all cases, with a special emphasis on those residents receiving anticonvulsant polypharmacy,
and document whether the potential harmful effects of the anticonvulsant medication on a
resident's quality of life outweigh the potential benefits of the use of the medication. The
neurologist(s) shall ensure that it is still appropriate for each resident currently receiving
anticonvulsant medication, but who has remained seizure-free for the past two years, to continue

-27-



to receive the anticonvulsant medication. For each resident receiving medications for both
seizures and a mental health disorder, the psychiatrist(s), the neurologist(s), and the
interdisciplinary team shall coordinate the appropriate and continued use of such medications.
The use of intra-class polypharmacy shall be minimized, and whenever it is used, the
neurologist(s)/psychiatrist(s) shall fully justify its use in that resident’s treatment plan.

103. The State shall develop and implement a system that ensures the accurate and timely
recording of seizures for each resident including the following information: the date and time of
the onset of the seizure; the duration of the seizure; a description of the seizure; an indication as
to whether or not the resident is conscious or unconscious; if unconscious, the onset of the
unconsciousness and the duration of the period(s) of unconsciousness; any medical or other steps
taken to control the seizure; and the resident's response to the intervention. All staff, including
nursing and direct care staff, shall be provided with competency-based training in recognizing a
seizure, describing the seizure and length of time it lasts, and recording that information in the
resident's record.

104. The State shall develop and implement an emergency protocol for the proper treatment of
status epilepticus and provide competency-based training to the staff on how to implement it.

Peer Review

105. On or before January 1, 2009, the State shall create a peer review system with regard to
the provision of health care services to residents. The peer reviewers shall be independent and
external to BSDC and shall include individuals who are not employees of the State Department
of Health and Human Services. The peer reviewers shall be well-respected health care
consultants who have a demonstrated history of effectively meeting the health care needs of
persons with developmental disabilities. Peer review of the provision of health care shall take
place at least once a year. The peer reviewers will review a limited sample of plans from each
physician or other primary health care provider. The review will include a targeted review of
plans for residents in the health care priority group. Promptly after each peer review, the State
will develop and implement measures to address all individual and systemic issues identified in
the peer review process.

Mortality Review

106. On or before November 1, 2008, the State shall create an independent and external
mortality review committee, comprised of well-respected health care consultants who have a
demonstrated history of effectively meeting the health care needs of persons with developmental
disabilities. The members of the mortality review committee shall be independent and external
to BSDC, and shall not be employees of the State Department of Health and Human Services.
The consultants who serve on the mortality review committee may also serve on the health care
peer review committee. The purpose of the mortality reviews is to identify and promptly resolve
any preventable causes of illness and death so that other similarly situated residents will not
suffer preventable illness or death.
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107. The mortality review committee shall meet promptly after each resident death to address
individual and systemic issues related to each death. The committee shall have full and complete
access to pertinent health care records and other documents, physicians and primary health care
providers, and staff. The committee shall conduct appropriate interviews, and review and
discuss any necessary supporting documentation related to the course of care leading up to each
death, including: the death incident report, the completed death investigation, documents from
the resident’s chart, any autopsies that may have been performed, and reviews from all pertinent
disciplines.

108. The committee shall identify preventable causes of illness and/or death, if any, in each
individual case. The committee shall make written recommendations for remedial action,
whenever appropriate, with regard to individual and systemic issues related to the death. The
State shall ensure the prompt and effective implementation of all of the committee’s
recommendations. The mortality review committee shall continue to monitor all
recommendations for remedial action until they are implemented.

National Health Care Organizations

109. The State shall take effective steps to encourage health care staff to become more
actively involved in national health care organizations, especially those that focus on providing
proactive health care to persons with developmental disabilities. The intent of this provision is
that more involvement and engagement with national health care organizations may lead to
better health care for residents.

Nursing Care

110. The State shall provide residents with adequate, appropriate and timely nursing care to
meet the individualized needs of the residents. Nurses shall perform their responsibilities by
adequately identifying and assessing health care problems, developing and implementing
appropriate interventions, monitoring and intervening to ameliorate such problems, evaluating
the appropriate outcome for the problems, and keeping appropriate records of residents' health
care status.

111. The State shall develop and implement policies to guide the delivery of nursing care to
meet the residents’ needs with regard to conducting assessments, frequency of follow-up, and
documentation for changes in residents’ health status. The State shall develop and implement
policies that require nursing participation in the interdisciplinary provision of services and the
creation of individualized nursing care plans as part of residents’ individualized plans. Nurses
shall participate as core members of the interdisciplinary team. These policies shall include a
formal communication system to alert all team members and health care providers to changes in
a resident'’s health status, and documentation of reasons for the discontinuation of any team
recommendations.
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112.  Nursing interventions shall be developed and implemented whenever needed, and
especially for the following situations: (a) when a resident sustains an injury; (b) when a resident
is restrained; (c) when medications are administered; (d) for the ongoing care of a resident’s
tracheotomy tube; (e) when a resident has a skin care and/or positioning and/or nutritional and
physical management plan; (f) when a resident has or is at risk of developing a decubitus ulcer;
(9) when a resident is at risk of a bowel impaction or obstruction; (h) when a resident presents
any other risk factor; (i) when a resident suffers a significant weight loss/gain or is at risk of
significant weight loss/gain; and (j) when a resident is enterally fed.

113. The State shall develop and implement an effective system to regularly monitor the
residents’ health care outcomes and make and implement changes in the residents’ nursing care
plans and interventions whenever warranted given the residents’ needs.

114. The State shall provide nursing staff with ongoing competency-based training with
regard to the following: (a) appropriate documentation and description of a resident's status
when the resident leaves the facility and upon the resident's return; (b) role of the nurse in the
interdisciplinary team process; (c) functional programming and habilitation; (d) proper
development and implementation of the nursing care plans; (e) proper documentation and
treatment of decubitus ulcers, including the description and the stage of the ulcer; and (f) proper
documentation and treatment of significant events.

115. The State shall develop and implement a nursing Performance Management Process to
monitor nursing assessments and documentation. Where problematic trends are identified, the
State shall timely develop, implement and monitor a corrective action plan given the residents'
needs.

116. The State shall administer medications to residents safely and effectively. When a
medication error occurs, the State shall investigate the error, document it and take appropriate
corrective action, including supervision and training.

117. The State shall ensure that nurses and other health care and direct care staff observe
proper infection control procedures.

118. The State shall develop and implement a policy on the proper procedure for emergency
tracheotomy care and replacement that includes competency-based staff training. The State shall
provide an adequate and appropriate replacement tube of correct size and length which is easily
accessible to each resident with a tracheotomy.

119. The State shall develop and implement a protocol for documentation of caloric, protein,

water, and/or fluid intake requirements to ensure that residents, including those who are enterally
fed, are receiving the prescribed nutrition and fluid intake to meet their individualized needs.
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Nutritional and Physical Supports/Therapeutic Interventions

120. The State shall provide each resident with effective, appropriate, and timely nutritional
and physical supports to meet the individualized health care needs of each resident.

Interdisciplinary Nutritional and Physical Support Team

121. The State shall ensure that an interdisciplinary team qualified to address nutritional and
physical support issues addresses residents’ global nutritional and physical support needs. The
State shall ensure that the team meets on a regular basis, and includes representation from
various disciplines as required to meet the individualized needs of the residents including,
nursing, a physician, nutrition, psychology, occupational therapy, speech therapy including a
specialist in dysphagia, respiratory therapy, and physical therapy, as well as certain direct care
workers from the particular resident’s unit, and any other necessary specialists.

122.  The team shall identify each resident who has a nutritional and physical support need, or
nutritional support problem, including all residents who are at risk of choking and/or aspirating,
have dysphagia, difficulty swallowing, chewing, or retaining, food or liquids, have had
aspiration pneumonia or other recurrent pneumonias, all residents who cannot feed themselves,
any resident who currently receives or is a candidate to receive a feeding tube, and any resident
with other medical or health care problems related to nutritional and physical support.

123.  After the team members contribute comprehensive assessment(s) of the resident's
individualized needs to identify the causes for the nutritional and physical support problem(s),
the team shall provide an analysis of the assessment(s) in a written comprehensive, coordinated
nutritional and physical support action plan (hereinafter called "action plan™) to meet the
individualized needs of the residents and that adequately addresses the resident's positioning and
nutritional support needs throughout the day. The analysis and action plan shall describe
antecedents and interrelationships of the occurrence of physical and nutritional health risk
indicators. The action plan shall be implemented for each resident and shall address proper
mealtime/eating techniques and positioning of the residents during meals (including snacks),
drinking, tooth brushing, dental exams, medication administration, bathing, nighttime/bedtime,
and other routine activities that are likely to provoke nutritional and physical support problems.
The plan shall include support strategies to anticipate, minimize, or remediate these concerns
with written documentation of measurable, functional outcomes to be achieved.

High Risk Criteria, Oversight

124. The State shall develop and implement criteria by which residents at the highest
nutritional and physical risk are identified and assessed by the interdisciplinary nutritional and
physical support team with regard to nutritional and physical support needs on an ongoing basis.
The State shall prioritize these residents for the development and implementation of alternative
and/or more tailored and intensive protections, supports, and services, where appropriate, that
meet the residents’ individualized needs.
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125. The State shall develop and implement a system to provide review and oversight of
at-risk residents so that those identified as at highest risk may benefit promptly from
comprehensive nutritional and physical supports. The system shall clearly define and document
the oversight role with regard to ensuring the effectiveness of implementation strategies. The
system shall develop and implement a methodology and clearly defined policies and procedures
related to follow-up and documentation to ensure that individualized outcomes are achieved.

Meals, Eating, Drinking, Plan Monitoring

126. The State shall develop and implement a system to ensure that staff do not engage
residents in any mealtime/eating practice that poses an undue risk of harm to any resident,
including assisting a resident to eat or drink who is improperly positioned or aligned, assisting a
resident to eat or drink while the resident is coughing or exhibiting distress, assisting a resident
to eat or drink with bites that are too large and/or faster than he or she can safely chew or
swallow food and/or liquids. The State shall ensure that non-ambulatory residents shall be kept
in proper alignment and shall not be laid flat on their backs during or after a meal until sufficient
time has passed to allow digestion of food and/or liquids.

127. The State shall systematically and routinely monitor the implementation of the plans to
ensure that the direct care staff safely and appropriately assist residents to eat and position the
residents, especially for those residents who are at risk of aspirating, and to ensure that residents’
nutritional and physical support plans are working effectively to meet the individualized needs of
the residents to ameliorate the residents’ physical and nutritional difficulties. The State shall
ensure that all staff follow the instructions for each resident contained on the resident's
nutritional and physical support plans.

128. The State shall develop and implement a system to ensure that staff assist residents with
proper head alignment and other techniques during tooth-brushing, dental exams, and medication
administration to minimize aspiration risk. The State shall ensure that there is proper
coordination with dental and nursing personnel to accomplish this, and ensure that staff use
proper infection control techniques during tooth-brushing to minimize risks of
cross-contamination.

129. The State shall ensure that residents who use a feeding tube are fed through the tube only
when medically necessary. The State shall evaluate and document the continued appropriateness
of the tubes on a regular basis, and, where appropriate, develop and implement plans to return
residents to oral eating and drinking. The State shall ensure that residents who take nutrition
through a tube are provided with proper postural alignment and with adequate supervision to
intervene whenever needed, especially if the resident is coughing during a tube feeding.

Therapy and Related Services
130. The State shall provide each resident with adequate, appropriate and timely occupational

therapy, physical therapy, speech therapy, assistive technology support and physical assistance
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support services to meet the individualized needs of the residents, to enhance the capacity of the
residents to function, and to help the residents live safely and as independently as possible.

Assessments

131. The State shall identify and provide a comprehensive assessment of all residents who are
in need of occupational therapy, physical therapy, speech therapy, assistive technology and
physical assistance supports. Such assessments shall address: diagnoses and/or description of
significant health care issues; health risk indicators; orthopedic concerns; musculoskeletal status,
posture’ functional mobility; functional performance of activities of daily living; communication;
impact of health care issues on performance and therapeutic intervention; description of current
therapeutic supports, which include mealtime, positioning and alignment, and assistive
technology; and shall include baseline measurements where appropriate. Comprehensive
assessments shall include analysis of findings to provide a rationale for recommendation and
intervention strategies.

132. The State shall conduct a comprehensive assessment of all residents who use mobility,
alternative/ therapeutic positioning, or other assistive technology supports (hereinafter, in this
section, called "supports™). These assessments shall be completed in an interdisciplinary
manner, including appropriate therapy staff and other appropriate staff, as well as direct care
staff persons who know the resident well. Such assessments shall occur as frequently as needed
to meet the individualized needs of the residents.

Implementation

133.  The State shall develop and implement occupational therapy, physical therapy, speech
therapy, assistive technology and physical assistance supports for all residents in need of such
services as an integral part of the residents' individualized service plans. These supports shall
have functional outcome goals and expectations that are measurable and which shall be
implemented so as to document observable changes in a resident's function as a result of therapy
intervention. The State shall conduct a comprehensive review of any existing occupational
therapy, physical therapy, speech therapy, assistive technology or physical assistance supports
for residents and determine whether these supports adequately meet the needs of the residents
and are working as intended. The State shall develop and implement new or modified
individualized service plans to meet the individualized needs of each resident identified in the
assessments.

134. The State shall develop and implement the supports based on the comprehensive
assessments so as to ensure that the supports and positioning are promoting good body alignment
and functional health status. The State shall ensure that for residents with physical and
nutritional problems, the supports mitigate the occurrence of aspiration and support other therapy
goals for each resident based on the individualized needs of each resident. Proper supports and
positioning are to be integrated into the resident's activities throughout the day.
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Monitoring, Quality Assurance

135. The State shall systematically and routinely monitor the implementation of all of the
aforementioned direct and indirect therapy supports to ensure that they are working effectively to
achieve specific, measurable outcomes. The State shall develop and implement changes,
whenever warranted, in the residents’ supports and interventions to meet the individualized needs
of the residents. The State shall adequately document direct therapy supports and interventions
to justify initiation, continuation or discontinuation of such services to determine a resident's
progress and the efficacy of treatment interventions. Direct therapy supports and interventions
shall be documented and a monthly summary should identify the resident's status, progress and a
comparative analysis of progress over time. Implementation of indirect therapy supports shall be
documented at least quarterly per the individualized service plan.

Assistive Technology and Supports

136. The State shall develop and implement a quality assurance system for speech,
occupational and physical therapy supports and services to self-monitor for quality improvement
so0 as to achieve functional outcomes for residents.

137. Residents shall be provided with necessary identified assistive technology supports such
as: (a) individualized, properly fitted seating systems that provide support and alignment for
function that is optimal for that resident; (b) appropriate footwear while in such seating systems
unless there is clear justification documented in the resident's record; and (c) seatbelts on
wheelchairs and other mobility devices are appropriately positioned and adequately secured
whenever appropriate to meet the needs of the residents. All supports shall be maintained in
good working order and shall be repaired whenever necessary.

Alternate Positioning, Lifts and Transfers

138. The State shall develop and implement effective alternative positioning options for
residents.

139. The State shall develop and implement a system to ensure that staff utilize appropriate
lifting and transfer techniques.

Speech Therapy and Communication

140.  With regard to speech therapy and communication, the State shall ensure that, on or
before March 1, 2009, a qualified speech language pathologist with expertise in augmentative
and alternative communication conducts comprehensive assessments of residents who need
speech therapy and/or communication supports, develops and implements plans based on these
assessments and monitors the implementation of the plans on an ongoing basis to ensure that
they meet the individualized needs of the residents. The State shall ensure that such plans are
reviewed and revised, as needed, but at least annually. The State shall develop and implement a
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screening and evaluation tool and process designed to identify residents who would benefit from
the use of alternative and/or augmentative communication devices or systems.

/
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I, on behalf of the undersigned parties, hereby execute and consent to the entry of this
Consent Judgment.

Respectfully submitted,
UNITED STATES OF AMERICA, Plaintiff

Date: _ June 26, 2008 By: /s/ Grace Chung Becker
GRACE CHUNG BECKER [D.C. Bar #447313]
Acting Assistant Attorney General
United States Department of Justice
Civil Rights Division
950 Pennsylvania Avenue, NW
Washington, DC 20530

Date: _ June 26, 2008 And: /sl Shanetta Y. Cutlar
SHANETTA Y. CUTLAR [Cal. Bar #169849]
Chief, Special Litigation Section
950 Pennsylvania Avenue, NW
Washington, DC 20530

Date: _ June 26, 2008 And: /s/ Benjamin O. Tayloe, Jr.
BENJAMIN O. TAYLOE, JR. [D.C. Bar #425691]
Special Counsel, Special Litigation Section
950 Pennsylvania Avenue, NW
Washington, DC 20530

Date: _ June 26, 2008 And: /s/ Richard J. Farano
RICHARD J. FARANO [D.C. Bar #424225]
MARINA MAZOR [D.C. Bar #479952]
Attorneys
United States Department of Justice
Civil Rights Division
Special Litigation Section
950 Pennsylvania Avenue, NW
PHB - Room 5020
Washington, DC 20530
Tel: (202) 307-3116
Fax: (202) 514-0210
richard.farano@usdoj.gov

Date: _ June 30, 2008 And: /s/ Joe W. Stecher
JOE W. STECHER, #17802
United States Attorney
District of Nebraska
1620 Dodge Street, Suite 1400
Omaha, NE 68102-1506
Tel: (402) 661-3700
Fax: (402) 661-3083
joe.stecher@usdoj.qgov
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THE STATE OF NEBRASKA, Defendant

JON BRUNING, #20351
Nebraska Attorney General
State Capitol, Room 2115
Lincoln, NE 68509-8920

Date: _ June 30, 2008 And: /s/ Jodi M. Fennner
JODI M. FENNER, #22038
Special Assistant to the Attorney General
Nebraska Department of Health
and Human Services
P.O. Box 95026
Lincoln, NE 68509
402) 471-8609
402) 742-2314 (facsimile)
jodi.fenner@dhhs.ne.gov

Date: June 27, 2008 And: /s/ Dave Heineman
DAVE HEINEMAN
Governor
State of Nebraska

Date: June 27, 2008 And: /s/ Christine Peterson
CHRISTINE PETERSON
Chief Executive Officer
Nebraska Department of Health
and Human Services
P.O. Box 95026
Lincoln, NE 68509

Date: _June 30, 2008 And: _/s/ John Wyvill
JOHN WYVILL
Director
Division of Developmental Disabilities
Nebraska Department of Health
and Human Services
P.O. Box 95026
Lincoln, NE 68509
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WHEREFORE, the parties to this action having agreed to the provisions in the Consent
Judgment set forth above, and the Court being advised in the premises, this Consent Judgment is
hereby entered as the Order and Judgment of this Court.

It is so ordered, this _2" day of _July , 2008, at Lincoln, Nebraska.

/s/ Richard G. Kopf
HON. RICHARD G. KOPF
United States District Judge
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Liberty Healthcare appreciates the opportunity to work with Nebraska DHHS/Division of
Developmental Disabilities to respond to deficiencies cited by CMS, develop and implement
a plan of correction and to work to improve services for people who live at the Beatrice
State Developmental Center. This report aggregates both the deliverables required by
contract and significant additional work completed by the Liberty team and BSDC
management during our 90-day tenure at BSDC. All of our efforts have been focused upon
one contract goal as articulated by the Department’s 5-Point Plan:

“Our most important concern is the safety and quality of life for the clients.”

More specifically, all efforts are aimed at helping people achieve “everyday lives,” reflecting
the common hopes, aspirations and needs shared by most citizens:

CHOICE. . .People want choice in all aspects of their life including their relationships,
budgets, how money is spent, their supports and services, their medical issues and
planning.

QUALITY. . .People want quality of life as determined by them. People want quality
supports and services to enable them to have a life that they want. When people pay for
high quality supports, people expect to get high quality.

STABILITY. . .People want to feel secure that all changes in their lives are made only with
their input and permission - "nothing about me without me.”

SAFETY. . .People want to be safe at home, work, and school and in their neighborhood, as
well as in all other aspects of their lives. People want services that ensure individual health
and safety without being overprotective or restricting them.

INDIVIDUALITY. .. People want to be known for their individuality and to be called by their
name. People want to be respected by having privacy of their mail, files, and history and
being able to choose to be alone at times.

RELATIONSHIPS. . . People want relationships with family, partners, neighbors,
people in the community such as pharmagcists, hairstylists and grocers, support staff and
with friends they choose.

FREEDOM. . .People want to have the life they want and to negotiate risk. People want
others to use "People First' language and to have freedom from labels. People with
disabilities have the same rights afforded to all citizens. They want to exercise the freedom
of choice, to associate with people they choose, to move from place to place, and to use
complaint and appeal processes.

SUCCESS. . .People want the freedom from poverty and a chance to be successful in the
life they choose. Living independently with sufficient support to be successful and having
expanded opportunities for employment with supports provided as needed.



CONTRIBUTING TO THE COMMUNITY. . .People want to be full citizens of the community,
voting, working for pay or volunteering, participating in leisure and recreation activities,
belonging to a religious community, owning or renting their own home, living among family
and friends and not being segregated. People want to be recognized for their abilities and
gifts and to have dignity and status.

COMMUNITY INTEGRATION. . .People want community integration in all aspects of their
lives. People want to be able to use community resources, like banks and food stores, just
as other people in the community do, without feeling left out because of a disability.
Integration means both being in the community and having the opportunity to participate in
all that the community has to offer; including generic resources that don't label people as

“special”.
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1. Executive Summary

Liberty Healthcare Corporation provided supports and services to Beatrice State
Developmental Center from January 8 to April 20, 2008. During those 104 days, Liberty
provided over twenty (20) specialists with many years’ experience in regulation,
management and training of systems for individuals with intellectual and developmental
disabilities concerning governing body, active treatment, client protection, human rights,
behavior services, therapy services, vocational services, medicine, nursing and community
placement.

Liberty's goal is to create environments for people where they can be healthy and safe, can
live lives that are meaningful and fulfilling and have their fundamental human rights honored
and supported by people who care for and about them. Liberty’s goal at the Beatrice State
Developmental Center epitomizes that primary goal by assisting the dedicated staff at the
facility in improving their systems and thereby improving the lives of those they support.

All observations and recommendations included in this report are, of necessity, static and
reflect one point in time in a dynamic system, populated by people — both staff and
residents — whose capabilities and needs change. We believe significant momentum
towards positive change has been gained at BSDC in a relatively brief period of time.

During our time at Beatrice, Liberty's major systems accomplishments included:

1. Developed and oversaw the implementation of corrective action plans and assisted
in the writing of letters of credible allegation to abate four immediate jeopardy
citations, which allowed the facility to continue to receive $28 million in federal
funding.

2. |nstituted a new model of active treatment whereby professional clinical staff are
directly and actively involved in assessing residents’ needs, developing active
treatment programs and training and monitoring the implementation of the active
treatment plans by the direct care staff. This will not only improve active treatment
but enhance team knowledge of people so safety can be maintained and enhanced
and safer more efficient transition between living areas at BSDC and between BSDC
and the planned community placement can be made.

3. Created a new position and senior level accountability by revising the Table of
Organization such that all professional disciplines report to the same Deputy CEO
whose sole responsibility is to drive active treatment and to model and direct a
completely new approach to active treatment that integrates treatment into every-day
lives and interactions.

BSDC Recommendations 1 Liberty Healthcare Corporation
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Increased the accountability and effectiveness of the Team Leaders responsible for
planning for and executing daily programs for people, by dividing the formerly over-
extended and too diffuse role into two discrete roles: House Manager and QMRP
(Qualified Mental Retardation Professional). This not only allows greater focus on
active treatment systems but smoother, more efficient use of staff, management of
overtime and other personnel matters such as supervision and discipline. This was
accomplished with existing staff and no additional personnel cost, with only new job
descriptions and retraining still to be finished.

Totally revised risk management systems from data aggregation focus to data
interpretation where the emphasis is on understanding factors that create risk,
prevention and a proactive approach leading to more meaningful reporting and
subsequent reduction of residents’ risks for injury.

Revised the on-call staff assignment system to improve deployment of augmentive
staff and completely change how staff is assigned. The cumulative effect will be
incremental reductions of duplication, reduction of overtime requirements and better
resident supervision especially on second and third shifts. This was accomplished
with a relatively simple change such that a central timekeeper assigns the work
location of all on-call staff when they report to duty as opposed to relief staff
choosing where they report, or reporting to a pre-assigned area.

Expedited, by engineering process streamlining in conjunction with clinical input,
consolidation of three resident living areas allowing three homes to close and the
reassignment of 15 extra direct support staff to understaffed areas.

Revised and strengthened the community placement process by involving the
resident’s interdisciplinary team in identifying the supports necessary for successful
community living and re-assigned accountability for quality and efficiency of the
placement process.

Developed and instituted a resident-centered process to facilitate transfers between
living areas at BSDC.

BSDC Recommendations 2 Liberty Healthcare Corporation
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2. Overview of the Issues

The problems at BSDC are complex and deep-seated. It is not a simple matter of filling
chronic staff vacancies so that there are enough personnel to supervise the residents.
There needs to be significant increases in all of the clinical specialties that are required by
federal authorities to deliver services that will meet minimum standards for active treatment
and client protection. More importantly, the staff themselves need to apply contemporary
management practices and person-centered methodologies, to avoid imminent
decertification by CMS and legal action by DOJ. Further BSDC need to engage in a
thorough overhaul and updating of systems and methodologies in combination with
intensive training and establishment of a full contingent of required clinical and residential
staff. By investing appropriate funding and resources in BSDC now, the State can avert the
loss of annual federal funding and further intervention by the U.S. Department of Justice,
which could mandate changes in the future.

Initial development of the Plan of Correction: The State’s first priority in seeking on-site
positional leadership, training, and other services at BSDC was to attain compliance with CMS
citations in four Conditions of Participation and thereby protect federal funding. Liberty’s
involvement at BSDC began with a request from the State for assistance in correcting the
identified four areas of deficiency: Governing Body, Client Protections, Facility Staffing and Active
Treatment. Within two days of the call, Liberty brought in two former CMS surveyors to address
the situation. They were quickly followed by other Liberty specialists who applied their expertise
to assess, correct and improve functions in the multiple domains of operation at the facility. The
Plan of Correction was submitted to CMS within a few days and quickly approved after just
a single revision.

A three-point plan for long-term success: After helping to address the immediate crisis,
Liberty’s on-site team at BSDC focused on developing an integrated long-term solution for
the challenges at Beatrice State Developmental Center. Based on our root cause analysis
of the issues at BSDC, Liberty has articulated four crucial areas for continued major
improvement:

1) Knowledgeable and skilled leadership — BSDC needs an integrated team of
experienced, top-level managers and clinical managers who have mastery of state-
of-the-art methods and practices in IDD and know how to operate an ICF/MR that
will be consistently compliant with federal regulations in delivering safe, high quality
supports to the people of BSDC.

2) Effective organizational structure and systems — Effective leadership requires
effective management structure and operational systems. In particular, the
reorganized management structure at BSDC should be reinforced so that each
interdisciplinary clinical team is actively engaged with the residents and direct care
staff in developing individualized support plans, implementing the plans, training the
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staff, and monitoring effectiveness. The clinical team should first be skilled in
contemporary person-centered methods, especially behavior analysis and positive
behavioral supports, and should work collaboratively with the direct care staff and
residents for effective outcomes.

Chronic shortages of staff — Given its rural location and the unique demands of
working with people with disabilities, BSDC has had a long-standing struggle to
attract and retain personnel in numbers adequate to deliver basic daily operations.
The shortages are especially acute with regard to direct care personnel, whose
salaries may be too low to be competitive. There are presently over a hundred
vacancies for direct care personnel alone. Both CMS and DOJ have pointed to
deficiencies in nursing, psychiatry, neurology, staff physicians, PT, OT, SLP and
behavior analysts. The long-term solution will require a more effective recruiting
effort, a reduction in the number of residents to be served at the facility and
streamlining the staffing functions to improve the efficient use of the resources that
exist.

Community placements — As articulated in two points in the DHHS Five-Point
Action Plan, it is important to empower a major shift of resources from facility-based
to community-based support of persons with intellectual and developmental
disabilities. As emphasized by the Nebraska DD Director and legislative testimony,
this effort is consistent with national trends and judicial decisions, such as Olmstead,
and offers a practical approach to remediation of resource concerns at BSDC. The
State has articulated a goal to transition over 100 residents at BSDC into the
community by the end of 2008. This goal is commendable in improving the quality
of life of persons with disabilities in Nebraska and would, by reducing the census at
BSDC, help relieve the chronic staff shortages that plague the facility. But this is an
ambitious goal that requires careful planning and highly sophisticated methods to be
successful. Many individuals have extremely complex medical needs involving
multiple conditions and medications that exceed the capacities of traditional
community providers. Moreover, in our experience, federal authorities will first
require that DHHS address the lack of current community capacity and other
barriers to such transitions, and then require the State to monitor community-based
programs once individuals have been placed and to strengthen and augment efforts
to prevent future needs for long-term institutionalization.
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3. Progress Review and Recommendations to Address Core
Functions

This section of the report contains the general rationale and recommendations for long-term
interventions at Beatrice State Developmental Center. A separate management plan lays
out specific strategic actions to implement the recommendations.

A. Governing Body

The “Governing Body” is, simply, the boss. It is the entity that is responsible for managing
and operating the facility. It can be seen as the most important Gondition of Participation
because a CMS citation for any Condition of Participation automatically results in a citation
for Governing Body. Typically, the Governing Body is the Superintendent or Board of
Directors and the top executive positions, such as Medical Director, Clinical Director,
Director of Psychology and Director of Nursing. The Governing Body oversees the
development, implementation and monitoring of all policies, practices and procedures.

By quickly bringing in two former CMS surveyors who would know precisely what is needed
to respond to the CMS deficiencies, Liberty’s on-site team spearheaded the rapid creation
of a Plan of Correction that met CMS approval. Based on our assessments of various
facility operations and the approved Plan of Correction, Liberty used additional clinical and
managetial professionals to guide the implementation of the changes needed to comply
with CMS requirements and protect federal funding at BSDC.

Liberty's team worked with BSDC to identify the root causes of its current problems and to
develop the systemic changes needed for a long-term solution. As noted above, four
domains have been identified as most crucial to resolving issues at BSDC:

» Establishing knowledgeable and skilled leadership.

= Establishing an effective organizational structure and systems.

= Resolving chronic shortages of staff.

= Applying proven methodologies to transition large numbers of BSDC residents to live
in the community.

The first two are fundamental aspects of the Governing Body function and are therefore
preeminent in Liberty's recommendations to address this core function.

Establish effective leadership at all levels: In addition to establishing an executive
management team with specialized knowledge of contemporary ICF/MR operations, the
various clinical managers should also be up-to-date with contemporary person-centered
methodologies and be able to teach and disseminate the new culture and values to the staff
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at all levels. Liberty, in conjunction with the State, established several new management
positions: Deputy CEO of Active Treatment, Deputy CEO of Neighborhood Services, QMRP
Manager, Day Services Manager, Campus Employment Manager, Community Employment
Coordinator, Home Manager, Program Coordinator and Shift Supervisors to focus attention
on and development of core active treatment services and the efficient, effective utilization
of professional and direct support resources. Job descriptions were developed by Liberty
for these positions and are awaiting Human Resource approval.

Organizational structure with direct_accountability: Management structures and lines of
authority should be re-organized and strengthened for greater accountability and
effectiveness, especially in areas of greatest risk, such as client abuse, injuries, protection
of rights, appropriate use of psychotropic medications and management of challenging
behavior. Clinical support staff have been reassigned to the Active Treatment Services
Division to promote more direct involvement of the professional staff with the residents for
whom they provide services and the direct support staff who work day to day with those
residents. Clinical support professionals will play a more direct role in analyzing residents’
needs, developing active treatment programs to address those needs, training direct care
staff in the methods necessary to implement those active treatment programs, in monitoring
the direct care staff's implementation of the programs and in evaluating the residents’
progress on a regular basis.

Reorganization of QMRP_and House Manager functions: Unlike standard contemporary
practices, BSDC used a model that combined the roles of QMRP and House Manager into
one job position. There is an inherent contradiction in having the same person responsible
for delivering services and judging the quality of those services. While this strategy may
have reduced the number of staff positions on paper, it backfired by increasing the
workloads to unmanageable proportions. Liberty recommended the division of QVMRP and
House Manager functions to come into compliance with contemporary standards of practice
in the field. Although this has been accomplished by the date of this report, those new roles
need to continue to be supported and strengthened by the facility management.

Clinical team should work in close collaboration with direct care staff: Under the previous
structure, the interdisciplinary clinical staff had been isolated from the development of
individual support plans for the residents and the direct care personnel who are tasked with
implementation of the plans. The clinical team should be in the resident living areas with
the direct care staff and have direct involvement with the people who live at BSDC. They
should be continuously engaged in assessing residents’ needs, training staff, implementing
the interventions, monitoring effectiveness and readjusting the plan as appropriate. Toward
this end, Liberty recommended and oversaw the beginning of a shift of professionals’ office
space to be closer to the residents in their living areas. This will promote greater
professional staff and resident interaction and allow the professional staff greater insight
into residents’ issues and living environments.
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Right-sizing staffing to each setting: In continuing efforts to maximize the albeit inadequate
staffing resources, Liberty analyzed current resident needs for each unit and residential
function to determine the appropriate number of staff by type to maintain a safe
environment, active treatment and routine daily supports. This includes a plan, already in
implementation, to redistribute staffing in conjunction with the consolidation of the residents
in a reduced number of residential units. Thus far the result has been the closure of three
resident living areas and the reassignment of fifteen (15) extra staff to underserved areas at
no additional cost to the facility. As further community placement occurs, BSDC will need to
periodically review the principles of consolidation that have been developed and apply them
to the changing census.

Strengthen on-site training: Ongoing training is crucial to maintaining a skilled and
motivated workforce. Instead of a model that shares training on a state-wide basis, BSDC
needs its own dedicated training component. Training needs to be a point of emphasis,
delivered by permanent on-site staff, and followed up with effective mechanisms for
monitoring staff skills and competency. Liberty has recommended that BSDC initiate an
on-site training director and at least two on-site trainers to focus on the training
requirements of the federal regulations and appropriate clinical standards of practice.

Proactive Quality Improvement and Risk Management Systems: Liberty developed an
integrated Quality Improvement/Risk Management/Utilization Review (QI/RM/UR) Plan for
BSDC that will rigorously and continuously scan for high-risk and incident-prone activities
and aid compliance with all applicable licensure, DOJ, and Medicaid certification
requirements. Data about negative outcomes, such as injuries, abuse, and critical incidents,
will be gathered promptly and applied proactively by the leadership team to improve
systems and prevent recurrence.

Reduction of staff overtime: A wide range of strategies are already underway for elimination
of mandatory overtime. These include:

e The re-evaluation of staffing needs by a Liberty-led committee determined the
number of staff needed in each residential living area to provide a safe
environment and to plan for the reassignment of current staff.

e The division of responsibility between a Home Manager and a QMRP will permit
more focused management of direct care staff schedules, providing oversight
and making staffing adjustments more effective and resulting in a reduced use of
overtime.

e The implementation of consistent, even distribution of daily staff scheduling
across shifts replaced the previous uneven scheduling pattern at BSDC. House
Managers now change days off for vacant positions before posting them so that,
as positions are filled, the distribution of days off will be more even, thus requiring
less use of overtime on a planned basis.
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e The closure of homes and reduction in census allowed for the redistribution of
fifteen (15) Developmental Technicians (DT) to other homes that were
understaffed. Through Liberty's leadership, this redeployment was accomplished.
The result was that eleven (11) staff were reassigned to the day shift.
Consequently, five (5) more homes will be at their minimum staffing level on the
day shift. Three (3) staff were scheduled for redeployment to evening shift and
one DT was scheduled for transfer to night shift.

e On-call staff have been re-directed to report to the shift timekeeper for unit
assignment instead of selecting their own place to work at their own convenience.

o Another strategy for managing DT resources is the creation of a facility-wide
weekly review of enhanced staffing. The Director of Psychology has been asked
to establish a Committee to review the status of all residents who are provided
intensive staffing, the most costly support for individuals. Without clinical
oversight it tends to be provided whether needed or not and drains direct care
staff resources from routine coverage.

B. Client Protection

As stated in the DHHS Five-Point Plan, the “most important concern is the safety and
qualify of life for our clients.” The “Client Protection” Condition of Participation most directly
addresses the importance of maintaining a safe living environment while protecting
individuals from possible injury or maltreatment.

From reactive to proactive client protection: Presently, some staff at BSDC spend upward
of two to three hours a day reviewing accident and incident reports, which reflects a greater
focus on responding to problems rather than preventing them. In an effective operation,
there should be little need for such an expenditure of resources. Liberty has improved the
specificity of the incident review process to focus on more timely reporting, better analysis
and follow-up. A section for documentation of the review and consideration of trends and
patterns and development of a preventive action plan was added to the electronic form used
by the Incident Review members. Liberty recommends that BSDC continue the
“management by data” approach that proactively analyzes patterns and trends to develop
systems and interventions that can prevent future incidents.

Improved risk management policies: Liberty has endeavored to introduce and revise the
basic operational policies and procedures governing risk management, including:

= Liberty helped to organize an inter-departmental Task Force to systematically review
and revise BSDC policies related to risk management, beginning with the policies
governing the use of restraint and management of inappropriate behaviors, to be
compliant with regulations and contemporary practices in the field.
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= Liberty developed a draft policies and procedures for the Neighborhood Services
Area Incident Review Team and the BSDC Management Incident Review Team.

= Liberty developed draft policy and tools on Individual Risk Assessments to move
toward a proactive, preventive approach of assessing and addressing risk to each
person before incidents and injuries.

Multiple training initiatives: Liberty developed and presented training initiatives to support
the client protection condition of participation.

= Liberty developed training for leadership staff to familiarize them with the structure of
the CFR, the survey process and the fundamental tags for Active Treatment and
the other fundamental tags used by surveyors.

= Liberty developed training in trend identification and analysis to Team Leaders,
Area Administrators, the Neighborhood Administrator and members of the Incident
Review Team. This training was reinforced by providing individual mentoring on
trending and patterns with selected Team Leaders.

= Liberty also demonstrated the preventive planning techniques with a pilot program
to prevent injuries. Liberty’'s team helped the Director of Quality Improvement to
design and implement a pilot program in five settings where the rate of scratches
exceeded 25% of the total injuries.

In vivo analysis of current systems: In addition to administrative and managerial level
reviews of policies and procedures, the Liberty team made many participant observations of
daily operations and practice to inform recommended plans for improvement. Some
examples include:

= Liberty attended and evaluated effectiveness of key BSDC staff meetings,
including the Leadership Team, Incident Review Team, Investigative Review Team
and Administrative Review meetings.

= Liberty initiated an audit of all Incident Review Team actions from February 7,
2008 to April 7, 2008 and shared results with the Quality Improvement Director.

Strengthen incident review procedure: Liberty reviewed and revised the incident review
system and spearheaded a number of changes. First, Liberty showed ways to improve the
specificity of the Incident Review process to focus on more timely reporting, more thorough
analysis, and consistent follow-up. Our team also added mechanisms to the electronic form
to improve documentation of the Incident Review, to incorporate active consideration of
trends and patterns for future prevention, and to mandate actions as needed based on
identified trends.
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“Decentralize” Incident Review process: Prior to Liberty’s involvement and
recommendations, BSDC used a single facility-wide committee to review all incident reports.
This centralized organization prevented the ability to identify patterns of incidents or injuries
that were specific to the specific units or homes at the facility (e.g., repeated falls and near-
falls outside the bathroom during morning shower routine at Building C). Clinical staff
shortages also prevented the participation of appropriate IDT members who are
knowledgeable about individual residents. Removed from the immediate monitoring of
events at the unit level, the centralized committee had too many reports to review and could
do little more than catalogue events after the fact. By activating Incident Reviews at the unit
level, the interdisciplinary clinical teams could identify risk patterns more quickly and
interventions can be developed and implemented more quickly to prevent and reduce
recurrence. Liberty has recommended this model and had developed a plan for its
implementation. However, the BSDC CEO asked that the plan not be implemented and be
put on hold until the Home Managers and the QMRPs have been in their new roles for a
period of time.

Improve quality improvement tools: By incorporating Ql tools and processes from the
national scene, Liberty has strengthened the Quality Improvement function with more
effective measures for monitoring and evaluation of the quality of services at BSDC,
particularly the Condition of Active Treatment.

Abuse prevention: Liberty’s team has emphasized that effective anticipation of risk — rather
than response to abuse events — should be the focus at BSDC. By introducing
methodologies such as trending analysis, improving systems, and training initiatives, Liberty
helped BSDC to prevent abuse and establish true accountability. Liberty developed several
training programs for future use by BSDC trainers in quarterly abuse prevention efforts such
as: Reporting Abuse, Identifying Potential Victims and Abusers, Abuse Prevention and
Abuse Investigation Procedures.

C. Facility Staffing

“Facility staffing” is another Condition of Participation that was cited for deficiencies at
BSDC. It refers to the requirement of having appropriately trained and qualified staff in
sufficient numbers to consistently provide basic functions at BSDC. The most acute and
longstanding staffing deficiency has been the paraprofessional “direct care” staff who
provide the hands on, around-the-clock supervision and support to the residents of BSDC.
Numerically, direct care personnel typically constitute the largest job category for ICF/MR
facilities. There are presently over a hundred vacancies for direct care personnel at BSDC,
which means that the facility will remain in jeopardy of more CMS citations for inadequate
facility staffing.
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Given its rural location and the unique demands of working with people with disabilities,
BSDC has had a long-standing struggle to attract and retain personnel in numbers
adequate to deliver basic daily operations. Frankly, we believe that the State cannot
resolve these chronic shortages without the will and resolve to make a fundamental change
in approach at BSDC.

Either... and/or...

The census of BSDC should be reduced a qualified contractor should be

to numbers that can be effectively empowered to bring in and retain large
served with significantly fewer staff... numbers of non-state employees to fill

the large number of vacancies.

. ! 1l

The solution is safely right-sizing the The solution is effective rural recruiting
facility in combination with increasing in combination with a large auxiliary
community provider capacity to support private workforce with employment
successful reintegration. incentives.

Current efforts to “right-size” the facility: Although a significant number of residents at

BSDC could be better served in community placements, we recognize that community
provider capacity may be currently insufficient to support large numbers of such placements.
Therefore, Liberty has endeavored to help “right-size” the facility with clinical and
management strategies that reduce the demand for staff, including the safe reduction of
one-to-one staffing and consolidation of living units.

Safely Reducing need for one-to-one supervision: Frequent demands for one-to-
one intensive observation place a tremendous strain on the workforce. When staff
are assigned to shadow just one person, they are unable to perform their regular
duties for the other residents. Liberty has tried to help safely but dramatically reduce
the need for one-to-one supervision by (1) re-evaluating individual needs for more
intensive or less intensive staff support; (2) delivering more training in contemporary
methods of positive behavior management; and (3) establishing a review system for
individuals who are receiving enhanced staffing. Liberty is also strongly urging the
Department to (4) greatly increase the use of behavior specialists in the facility.

Consolidation planning: Liberty’s team worked closely with BSDC staff to evaluate
deployment and staffing patterns across units. They assessed the number of homes
that can be safely staffed with existing resources and worked with BSDC staff to
develop and implement a consolidation plan to reduce the number of units to be
supervised. At present there are 23 homes remaining. Liberty’s team also improved
the criteria and process for inter-home transfers as a precursor to further
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consolidation of living areas. In this way, redistribution of residents to fewer homes
can be done with sensitivity to their particular needs and levels of functioning.
Consolidation needs to continue as further reductions in resident census occur
during the next year.

Bring skilled behavior analysts to BSDC to reduce risk: Contemporary standards of practice
in the field of intellectual and developmental disabilities require a strong role for behavior
analysts. These IDD professionals apply their methodologies to manage challenging
behavior (such as aggressive, inappropriate sexual behavior, self-injurious behavior, eating
dangerous substances, yelling, etc.) without the need for physical restraints or inappropriate
use of psychiatric medications, both of which pose serious liabilities to client health and
human rights. In similar programs, behavior analysts have implemented individualized
Protective Intervention Plans (PIPs) that are based on positive, empirically-validated
behavior management approaches, which have virtually eliminated the use of physical and
mechanical restraints and exclusionary timeout, while greatly reducing rates of client and
staff injuries.

In the absence of effective behavior analysis services, there is increased risk for using both
restrictive techniques and psychoactive medications to control challenging behavior. Liberty
is urging BSDC to bring in a strong group of Certified Behavior Analysts to reduce risk. At
present, however, there is a severe shortage of certified behavioral analysts in the State of
Nebraska, particularly at Beatrice State Developmental Center.

Improved training and staff development: While the shortages of personnel at BSDC are of
paramount concern, there is also need for major improvements in staff training, which is
crucial to staff retention through improved job satisfaction. Training is also vital to the
prevention of numerous risk events. Liberty's team initiated a range of strategies to improve
staff training at BSDC, some completed and others requiring continuation.

= Train the leadership and clinical managers in contemporary IDD methods and
standards as well as current CMS regulations, DOJ civil rights standards and other
applicable surveyor standards.

» Help BSDC to establish its own permanent, on-site training specialists for a
consistent, immediate availability of training.

= Update all training to incorporate contemporary methods, values and approaches to
IDD.

= Revitalize in vivo training of direct care staff by requiring the clinical interdisciplinary
team to be continually actively engaged in implementation of individual support plans
and behavior plans.
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More efficient use of current resources: As noted earlier, Liberty implemented several
changes that will increase the effective use of current numbers of direct care personnel.

e The division of responsibility between a Home Manager and a QMRP which will
permit more focused management of direct care staff schedules, providing
oversight and making staffing adjustments more effective and result in a reduced
use of overtime.

e A review of current schedules for even distribution of staff across days and
across shifts. The previous pattern at BSDC had been uneven. House
Managers were asked to change the days off for vacant positions before posting
them so that, as positions are filled, the distribution of days off will be more even,
thus requiring less use of overtime on a planned basis.

o Liberty analyzed staffing configurations for each unit and residential function to
determine the appropriate number of staff by type to maintain a safe environment,
active treatment and routine daily supports.

e On-call staff have been re-directed to report to the shift timekeeper for unit
assignment instead of selecting their own place to work at their own convenience.

Established Need for Supervisory Structure: Even the most well trained of staff require
supervision and guidance to perform their roles consistently and appropriately. Liberty
developed a designated in-home supervisory structure on the second and third shifts to
replace the current rotating system of the most senior person on duty for that shift assuming
the supervisory responsibility. The designation of a stable, consistent supervisor should
improve performance expectations of the direct care staff and increase the quality of the
supports provided. Liberty developed justification and a job description for the Shift
Supervisor position and presented it to the facility CEO and HR to pursue classification and
creation of the position.

D. Active Treatment

The CMS Condition of Participation called “Active Treatment” is simply defined as helping
people learn life skills to increase their own independence. It is about empowering clients
as opposed to giving “treatment” to them. Residents are not able to learn self-sufficiency if
staff are unnecessarily performing functions for them, such as feeding, cooking, dressing,
bathing, or preparing meals. This can facilitate dependency and generate behavior
problems because the residents may act out their feelings of resentment, frustration,
helplessness, boredom and anger. Active treatment is therefore profoundly important in
contemporary IDD person-centered approaches and is a key area needing improvements at
BSDC.
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Training initiatives and mentoring: On-site professionals at BSDC have developed a variety
of training initiatives to bolster active treatment, including the following:

» Provided active treatment training to about 300 residential staff at BSDC that
focused on promoting consumer self-sufficiency in the following areas.

o Meal time (comprised of family style dining, increasing independence on the
part of the individual, offering choices, and meal preparation).
Self-administration of medication.

Participation in community resources and activities.
Leisure activities.

Choice and decision-making.

Activities of daily living.

Staff/individual interaction skills.

Respect and dignity of individuals.

Money management.

0 0 0O 0O 0 0 0 0

= Developed a competency-based training module for Team Leaders and Human
Services Treatment Specialists to improve the quality of individual program plans
(IPP).

= Developed a training module to improve interdisciplinary team (IDT) processes.

» Provided competency-based “Active Treatment Meaningful Day” in-service training
to more than 120 facility staff.

= Provided one-to-one competency based training to all 25 Team Leaders in the
complete cycle of active treatment (assessment, IDT, and implementation, review
and revision of the IPP).

= Delivered training in consumer rights and due process to the Team Leaders,
Assistant Administrators and Neighborhood Administrator, which was followed by
video-based repetition of this training to all staff at BSDC.

= Coached staff to support individuals in making personal activity choices based on
their individual interests and relationship preferences.

» Mentored Team Leaders in fulfilling their roles in various team processes, such as
IPP planning, IDT meetings, psychiatric clinics, investigations, trending incidents,
and the Peer Review and Human and Legal Rights Committees.

» Mentored professional staff in how to write training objectives that are measurable,
functional, and specific.
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Direct assistance to BSDC staff in addressing deficiencies identified by CMS: Liberty's on-
site staff worked closely with BSDC staff to rapidly resolve CMS issues in multiple areas,
including:

» Developed a new Behavioral Support Plan (BSP) format that emphasizes positive
replacement behavior as required by the federal regulations.

= Developed a new Quality Improvement Plan.

»  Supported Team Leaders during the CMS survey process with pre-survey
preparation, participating in the interviews, marshaling requested documents, and
conducting post-survey debriefings.

» Assisted Team Leaders in addressing specific issues identified in the CMS
Statement of Deficiencies, such as communication and vocational needs,
repositioning for people in wheelchairs, implementation of IPP objectives, engaging
people in active treatment, and integration of psychotropic medications in the IPP.

= Assisted BSDC staff in implementing supports for specific individual consumers
identified in CMS Statement of Deficiencies, including one needing intensive
behavioral supports.

= |nstructed Team Leaders and revamped processes to enable IDT to proactively
develop objectives to meet needs identified by the Speech and Language
evaluations.

Creating more Active Treatment opportunities at BSDC: Liberty’s on-site professionals
provided consultation and direction to create and expand Active Treatment opportunities at
BSDC, including:

» Expanded opportunities to work.

= Increased evening and weekend recreation/leisure opportunities with popular
choices such as casino night, karaoke, relaxation spa, jazz social, and music events.

« Established Meaningful Days Committee to heighten awareness of the importance of
Active Treatment.

= Explored enrollment of school age children into Beatrice public school system.

Promoting more real world employment opportunities: To facilitate the ultimate goal of
greater self-sufficiency in the community, Liberty’s on-site team worked closely with the
vocational staff at BSDC to create and expand more off-campus work opportunities,
including:

» Worked directly with vocational staff to re-orient their focus onto off-campus
community-based employment.

»  Provided training and modeling in employer development to the Community Liaison.
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Began networking with and visiting community employers and worksites in the
Beatrice area and development of an employer database.

Worked with BSDC vocational staff and Team Leaders to increase referrals for
community-based Vocational Services.

Directly assisted several individuals in taking advantage of newly identified
employment prospects in the community.

Provided training in the area of assessment to HSTS and Team Leaders that
emphasized individual preference.

Began “Job Club” curriculum to promote awareness of the importance of
employment in people’s lives and increase opportunities both on and off campus.

Continuing improvements— Reorganization _of management systems to integrate active

treatment into IDT: As part of the on-going plan at BSDC, Liberty's on-site staff

implemented a number of initiatives to reorganize the facility management system to fully
integrate active treatment into an effective interdisciplinary team process, including:

Redesigned the Individual Program Plan document using best practices in the IDD
arena.

Mentored professional staff on writing training objectives that are measurable,
functional and specific.

Separated combined QMRP/Home Manager functions, designating which staff will
function as QMRPs or as Home Managers.

Clarified in-home supervisory structure on second and third shifts.

Expanded available professional hours on weekdays and weekends to increase
active treatment opportunities.

Strengthened the Administrator-on-duty system with clearly defined duties.

Developed and implementing a “team building” curriculum to improve cooperation
and coordination.

Established criteria for each professional discipline to prioritize individuals in most
need of active treatment.

Implemented systems of professional staff responsibility regarding client assessment,
active treatment program development, program fidelity monitoring and direct care
staff monitoring and training.

Explored ways to move professionals’ offices closer to the client living areas for
greater involvement and responsiveness.

Changed role of HSTS from program developer of all active treatment to that of
program assessment, development, monitoring and training in activities of daily living
and money management skills as required by the federal regulations.
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Improving Individual Support Plan process: Liberty’s on-site specialists helped the BSDC
staff to improve the overall process of developing, implementing and monitoring ISPs, which
will promote more effective active treatment. They closely examined and revised ISP
procedures. They helped develop quality indicators and a monitoring tool for the
Neighborhood Administrator staff to evaluate IPPs, vocational, and speech and language
services. They trained and mentored QMRP staff in more effective ISP methods.

Long term recommendations: Long term recommendations for Active Treatment for BSDC
are contained in Liberty's Management Plan.

E. Healthcare and Therapy Services

The CMS Condition of Participation called “Healthcare and Therapy Services” refers to the
full array of somatic health services, including medicine, nursing, pharmacy, physical
therapy, occupational therapy, and speech/language audiology services. Liberty’s
accomplishments and recommendations for future improvement are presented below in
three main domains of medical, nursing and habilitative therapies (PT, OT, SLP).

Improvement plan for_medical services: Liberty brought in a physician specialist in
intellectual and developmental disabilities to complete a detailed evaluation of strengths and
deficiencies in medical care at BSDC and make practical recommendations for
improvement to achieve compliance with CMS and DOJ standards. In particular, federal
authorities have cited BSDC for failing to provide adequate preventive health care by
identifying, assessing, treating and monitoring high risk residents and for inadequate
collaboration and coordination among the various health care disciplines. One fundamental
problem is the need for more physician time. At the present time, BSDC has only 1.5
physicians to serve 300 residents. The following recommendations have been made, but
some will require additional on-site physician time to be adequately achieved.

Medical practice and protocols:

= Develop and implement a formal oversight mechanism to demonstrate compliance
with the medical clinical practice guidelines.

» Increase the frequency of in-living-unit physician examinations of resident injuries,
accidents and changes in condition.

» |nstitute proactive preventive screening protocols for adults with mental retardation
from the National Guidelines Clearing House with particular regard to osteoporosis
and cancer screening.

= Develop and implement protocols for risk identification, risk management, incident
reporting and follow up of incidents, accidents, and injuries with appropriate
oversight provided to aid compliance.
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Institute protocols for proactive identification and treatment of individuals with
osteoporosis. Routine BMD testing and monitoring of vitamin D levels should be
part of this effort.

Develop and implement a protocol for medication augmentation of chemical restraint
to proactively decrease the high incidence of potentially dangerous physical/
mechanical restraint practices.

Obtain Antibiogram from the laboratory to assist with improved infection control.

Identify individuals with prolonged QTc in a central data base with coordination by
pharmacy.

Improve coordination among the health care team:

Develop a protocol for integration of recommendations from the separate clinics that
oversee seizures, diabetes, tardive dyskinesia, mental illness and other issues in
order to avoid fragmented care and maintain clarity of primary responsibility.

Develop a multidisciplinary team approach to fracture prevention to improve the
potential to reduce fracture rates by utilizing evidence-based information from the
American Medical Directors Association (AMDA).

Develop guidelines for Neurology consultations to include the review of anti-seizure
medications prescribed by a psychiatrist.

Improve system for identification and reporting of adverse drug reactions in
coordination with pharmacy, including increased participation in federal Medwatch
program.

Revise Psychoactive Medication Review protocol to include Pharmacy staff
participation.

Improve use/coordination of estimated creatinine clearance data with the pharmacy
to guide reduced dosing for diminished kidney function.

Improve medical documentation procedures:

Develop and implement a single medical/healthcare record to improve the system of
charting and documentation and improve communication and care.

Train physicians and nurses to improve the quality of documentation and develop a
mechanism for oversight and review of records.

Develop standards for documentation of physical examinations and other pertinent
findings in progress notes.

Establish standards for practitioner signatures on labs, X-rays, reports, etc.

Develop physician practice protocols for charting the full complement of laboratory
results pertinent to monitoring for various conditions and syndromes and for charting
the synthesis of lab results with appropriate medical intervention.
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= Develop verification documentation for Informed Consent for Psychoactive
Medication in the health record.

= Refine the protocol for Psychoactive medication reviews to include documentation
regarding definition of target symptoms and relevant data.

Improvement plan for nursing services: Liberty brought in a nurse specialist in intellectual
and developmental disabilities to complete a detailed evaluation of strengths and
deficiencies in nursing care at BSDC and make practical recommendations for improvement
to achieve compliance with CMS and DOJ standards. The following recommendations
have been made, but some will require additional on-site nursing to be adequately achieved.

Nursing practice and protocols:

= |ncrease the frequency of nursing examinations of resident injuries, accidents and
emergencies such as prolonged seizures.

» |ncrease frequency of routine nursing observations to a daily routine to improve
detection of signs and symptoms and changes in chronic conditions and increase
opportunities to provide education and training to the residents, direct care and other
staff.

= |ncrease the number of nurses who administer medications in the resident living
areas to decrease the medication error rate and improve monitoring of the safe
delivery of medication by the medication aides.

» |mplement a formal pain assessment procedure as part of the routine nursing
evaluation.

» Include Nursing as part of the Pharmacy and Therapeutics Committee reviews of
trends and patterns in medication errors.

= Re-evaluate the distribution of nurses across the campus.
TRAINING:
»  Provide training to all nursing staff regarding assessment of accidents and injuries.

» Provide training for nursing staff and medication aides on accurate documentation to
prevent medication errors.

= Provide training to nursing staff effective communication with physicians regarding
changes in resident conditions.

Documentation:

« Streamline and consolidate the record keeping system to improve communication,
collaboration and consistency among health care professionals and direct care staff
and to improve resident care and follow-up care.
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» Improve individual specificity in nursing care plans and protocols for urgent/emergent
changes in client health conditions.

Accomplishments _and _improvement plan for habilitative therapies: Liberty has
accomplished the following activities and developed recommendations for future
improvement.

Accomplishments:

= Completed all OT/PT Positioning Assessments, Positioning Plans, and IPP Addenda
to support Positioning Monitoring system.

» |ntroduced Positioning Plans and Positioning Monitoring system to the IDTs and all
staff to facilitate compliance with CMS Plan of Correction.

= Created a plan with a timeline for increasing opportunities for alternative positioning
in active treatment areas.

=  Completed Living Unit Environmental Assessments for four BSDC units along with
recommendations to the Team Leader.

=  Completed Speech/Language Audiology Services (SLAS) evaluations for four clients.

= Completed SLAS Adaptive Equipment Monitoring on all clients with adaptive
equipment issued by SLAS.

= Streamlined and consolidated the record keeping system to improve communication,
collaboration and consistency among health care professionals and direct care staff
to improve resident care and follow-up care.

Recommendations in process:

= Expand Positioning Plans and Monitoring to a Physical/Nutritional Management
system.

» Coordinate efforts of Developmental Therapy, Speech Therapy and Staff
Development for individual-specific training issues.

» Establish training opportunities to increase staff awareness of both general and
individual-specific positioning issues.

» |ncrease frequency of basic and specialized Positioning Training for all staff.
= |Improve the referrals/requests procedures for Therapy Services (PT, OT, SLAS).

= Improve the Nursing Positioning Record (NPR) process, including how/how much
staff are in-serviced, documentation, and data recording system.

= Establish a Quality Improvement system pertaining to Therapy Services/Positioning.
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F. Quality Improvement

The importance of QI: Although “Quality Improvement” is not a CMS Condition of
Participation, it will play a major role in the transformation and revitalization of BSDC
because QI is the primary mechanism for measuring and monitoring the quality and
effectiveness of services and for reducing risk through prevention and elimination of errors,
injuries, accidents, abuse and adverse events. Ultimately, the QI Plan is a safeguard for the
people at BSDC, ensuring that they are healthy and safe; have meaningful days and
fulfilling lives; express their independence and individualism; have their human and legal
rights honored, and live and work in a respectful environment.

QI Plan that is proactive, not reactive: Spearheaded by Liberty’s on-site Ql team, a new
and comprehensive QI Plan was created at BSDC and includes development of critical
methodologies, systems and data collection that were not previously in place. The QI Plan
is a data-driven tracking program that will encompass multiple performance indicators and
measures. Reliable data will be collected at regular intervals on specified “routine”
measures, but the QI Plan also allows for rapid early response to negative trends and any
urgent or emergent issue at the earliest point of intervention. The QI Plan will enable the
leadership team to evaluate the quality of services and to take action as the data indicate
the need. Members of the Quality Improvement Committee include people served and staff
from each clinical department.

Keeping people healthy and safe: While it is not possible to guarantee that no one will fall ill
or have an unforeseen accident, it is possible to identify risk areas and to take steps to
minimize each person’s likelihood of injury or incident. Abuse, neglect, or mistreatment of
anyone who lives at BSDC is unacceptable. Liberty believes that a systems approach to
address staff training and resources and monitoring of key risk areas will create a positive
environment for both staff and people who live and work at BSDC. Additionally, other
systems to track trends of injuries and incidents and to take swift action will abate any
growing concern before it becomes a problem that affects people’s health and safety.

Key changes recommended and implemented: Under the guidance of Liberty’s on-site
specialists, a comprehensive and integrated array of interventions and initiatives has been
planned and activated. Many of the components have been implemented, while others will
require additional resources from the State to be fully implemented. They are organized
into several domains:

Emergency systems and preparedness: Liberty has developed a plan to conduct
Behavior Drills, Emergency Drills and Medical Emergency Drills to make certain each
person’s risks have been identified for response and to enhance each staff person’s
knowledge regarding how to take immediate and appropriate action.

Training initiatives: Liberty recommends that all staff receive regular training in general
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key safety areas (e.g., CPR, Heimlich, seizure precautions, etc.) as well as the specific
needs of each person. Competency-based training modules, including use of in vivo
training procedures, also need to be expanded and strengthened and the mastery of
skills should be verified/reinforced with follow-up evaluation and training.

Prioritize recruiting: There is an urgent need for effective recruiting to improve staffing —

both professional clinical specialists and direct care personnel — to carry out the
outcomes identified by each person in his/her ISP.

Introduce and enhance multiple risk reduction mechanisms:

Conduct comprehensive risk assessments for each individual that encompass both
medical and behavioral risks.

Evaluate each incident of restraint to evaluate if it was appropriate and if the person
remains safe and if the current Behavior Support Plan and resources are adequate
to prevent/reduce the likelihood of recurrence.

Mandate regular reviews of the adequacy of any Behavior Support plan that uses
any restrictive components. Any BSP that does not include a written Behavior Drill
or a comprehensive functional analysis should be disapproved.

Review each death to identify any issues, with increased attention to medical or
nursing care, and make recommendations.

Thoroughly investigate every allegation of abuse, neglect and mistreatment,
suspicious injuries and injuries of unknown origin and take immediate action to
protect people from further harm and track and act on trends. Implement a system
of injury and allegation data collection and analysis.

Monitor key risk areas with adequate numbers of well-trained medical professionals
and QMRPs, including people with feeding protocols, frequent seizures, frequent
episodes of aspiration pneumonia, need for physical transfer assistance, self-
injurious behavior, aggressive, and other risk areas.

Develop and deploy independent dedicated monitors to regularly evaluate people’s
health and safety in first-hand, direct fashion.

Analyze whether ISPs are based on outcomes defined by the person and designed
to practically achieve the desired outcomes.

Empower various standing Committees to make vital decisions regarding safety and
risk reduction with urgency and authority.

Improve the quality, reliability, usefulness and timeliness of the performance data
(e.g., injury reporting, medication errors, abuse, etc.) to facilitate prompt decision
making and risk reduction responses.
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Protecting and exercising client rights: People with disabilities are entitled to the same
rights as any citizen. They should be aware of their rights and actively supported to
exercise those rights that are important to them. The Liberty team has identified the
need for protecting client’s rights at BSDC to meet federal standards and contemporary
practice, including:

= Expand the role of the Human Rights Committee to go beyond reviewing post-event
restrictive Behavior Support Plans to evaluating the need for the proposed rights
restriction and to include development of related policies and procedures, making
site visits to places where people live and work, reviewing trends in the use of
restrictive procedures, and re-examining all substantiated cases of abuse, neglect,
or mistreatment.

= The Human Rights Committee should see that there are systems in place that
support people to exercise their rights, including deployment of independent,
dedicated monitors to regularly evaluate how people are exercising their rights.

= Staff need to be specifically trained to understand the importance of client’s rights,
generally, and to know and support the rights that are priorities for the individuals
they support, specifically.

» Each person should have an individual rights assessment that is conducted in a
face-to-face manner with the client him/herself and the staff and persons who best
know the client.

= Achieve a fundamental transformation of philosophy and values to bring BSDC in
compliance with contemporary standards of care and federal requirements.

G. Right-Sizing and Community Transitioning

Achieving an ambitious goal: Although “right-sizing and community transitioning” is not a
CMS Condition of Participation, it is an extremely important issue for Beatrice State
Developmental Center and an action upon which full compliance may depend. It is not only
a compliance priority, but a priority for consumer advocate groups and the U.S. Department
of Justice. The State of Nebraska has publicly asserted its goal to transition over 100 of the
current residents into the community by the end of 2008. The complexity of achieving
community placements for so many individuals in such a short period of time is a
commendable goal, but it will require strong, well-coordinated efforts and sophisticated
methods to be successful. It is important to remember that many of the individuals at BSDC
have complex medical needs involving multiple medical conditions and atypical
combinations of multiple medications that exceed the capacities of traditional community
health providers. Other individuals have complex and challenging behavioral issues that
also exceed the skills and training of typical residential providers.
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Transition entails a combination of detailed planning and preparation for each individual
resident; proactive education, consultation and support for community providers; supporting
transitions; risk management/outreach systems for monitoring safe transitions; incentives to
encourage community providers to take individuals with more intensive and special needs;
individual quality monitoring following placement and much more.

National trends toward more cost-effective, community-based services: The field of
developmental disabilities has dramatically changed in the last two decades. Current
thinking, as well as human science, has consistently shown that most people with
developmental disabilities are best supported when living in small, individualized settings
like those where people without disabilities live. This is reinforced by the Supreme Court’s
Olmstead decision. There is a clear national trend of closing institutions and migrating
facility-based services to the community, which has resulted in measurable savings while
improving the lives of the people who are supported. BSDC is impacted by this national
trend and cost containment strategies. This will necessitate increasing focus on community
placement and building provider capacity in the community.

New leadership position to direct placements: Liberty strongly advises the creation of a new
leadership position at BSDC that will prove increasingly important in the coming months and
years: Director of Community Placements. In the long term, BSDC should have this
position to focus exclusively on advocating and facilitating movement of as many residents
as possible wishing to move into the community. This would entail oversight of community
placement planning and initiatives; working with families, Medicaid case managers,
advocates, and community providers; and helping to build community provider capacity
through provider recruiting, funding initiatives, and resource development. This individual
will also be responsible for developing plans for right-sizing the facility, implementation of
community placement staff and initiatives, and plans to facilitate placements of residents in
community settings.

Centralized team to bridge facility to community: Based on our experience with other states,
Liberty would also recommend the development of an on-site team of placement specialists
at BSDC who will manage the person-centered planning and placement process for each
individual resident. By applying a more thoughtful, but aggressive approach to building
supports in the community, clients at BSDC can be safely transitioned to appropriate, less
restrictive settings. At the same time, this will enhance the quality of life for these
consumers by successfully integrating them into their communities with a greater degree of
independence, dignity, choice and safety. These placement specialist roles could easily be
assumed by present state staff in social worker roles.

The role of the IDTs in discharge and placement: The Inter-Disciplinary Teams (IDT) at
BSDC should be responsible for ensuring that residents are receiving an appropriate level
of care in the most integrated setting possible. The IDT should be more active in assessing
the person and making recommendations for community living settings when appropriate.
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The IDT should be expected to refer individuals to alternative service settings when they are
in need of services other than the primary Active Treatment services provided in an ICF/MR
setting (e.g., referral to a skilled nursing facility if the person has intensive medical needs
that prevent him/her from benefiting or participating in active treatment). The IDT is also
responsible for discharge planning on an ongoing basis. This is different from the actual
discharge process. Discharge planning includes the identification of barriers that might
prevent the individual from living in a community setting and the identification of
programmatic interventions that teach skills to overcome those barriers or other
interventions to provide supports to the person while they are learning new skills.

The role of the transition specialists: The transition specialists work closely with the IDT in
preparing and planning placement. The transition specialist is the primary liaison between
BSDC, DDD Service Coordination, DD and other service providers, and parents/guardians
throughout the process. The expressed recommendations of the IDT should be inclusive of
the parent/guardian’s decision. Thus the IDT should include the parents or guardian and
see that explanations regarding discharge planning and level of care are carefully explained
and consent is obtained. The key is to see that the identified community-based resources
can fully meet the person’s needs, that the person desires to move, and that the
parents/guardians agree and support the placement plan.

Facilitating placements in collaboration with community partners: The proposed placement
specialists should work closely with community providers and agencies to facilitate the
expansion of community supports and services, which will support long-term security,
stabilization, and satisfaction. It is the relationship between institutions and the provider
community that can create delays or failure of placement of individuals from institutions into
community settings. Placement specialists should meet directly with providers, make sure
that they are familiar with the resident, have established a relationship prior to discharge,
and are actively involved in the development of the placement plan.

Support and education: One of the greatest obstacles to successful placements can be the
low expectations about the abilities of a resident to live outside the institution. Many
individuals can thrive in their new living arrangements if they and their families and support
network are given the appropriate specialized supports. Placement Specialists should
educate staff and families about potential and probable positive outcomes and, more
importantly, identify and assess the availability of the kind of supports that clients and
providers need to succeed in less restrictive community settings.

Extending facility expertise with challenging behavior directly into the community: BSDC
should extend its facility-based expertise directly into the community. Placement teams
should provide pre-training to community staff in new methods of positive behavioral
supports. Every transition plan should expect the proposed community provider to travel to
BSDC and meet with the resident and involved staff at the facility. This is an opportunity to
provide direct guidance and training specific to the individual client. Similarly, the
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placement staff should actually travel with the client to the proposed new home in the
community in order to meet new providers and supports, assess the environment and
determine if any additional supports are needed. Placement teams should conduct regular
routine follow-up contacts with the client and his/her supports in the community. Placement
teams should continue to be available to community providers and staff for expert
consultation on any problems that may arise, such as complex medical, pharmacological or
behavioral issues. Many community providers lack experience with more challenging
issues and need access to skilled professionals that have the technology to handle these
concerns effectively.

Future changes: In the future, as more individuals transition into the community, BSDC will
serve individuals whose needs are more difficult to meet in integrated community service
settings. The individuals served at BSDC will increasingly have more intensive, and
complex needs, requiring a combination of enhanced behavioral and/or medical services.
Assessments to identify barriers to living in a more integrated community setting through the
DHHS Division of Developmental Disabilities should begin at the time of admission.
Discharge planning should be reevaluated at least annually at the individual’s Individual
Program Plan (IPP) meetings. As the individuals’ physical and medical needs change,
discharge planning should also include referral to other, more appropriate, types of services
(e.g., nursing facility, assisted living, and hospice).

4. Recommendations for Staff Positions

A. Deputy CEO - Active Treatment Services

The Deputy CEO for Active Treatment has a number of crucial responsibilities and
challenges to manage. First, s/he needs to continue to work diligently to establish an
interdisciplinary team focus at BSDC. This has required major changes to the pre-existing
system in which each clinical discipline operated independently of the others, which resulted
in care that has been fragmented, disorganized and does not fully meet the needs of
individuals.  Second, s/he should continue to re-engineer the clinical assessment
procedures at BSDC so that it is entirely in the hands of clinical professionals on the
interdisciplinary teams who will develop the active treatment plans. The management
structure has been reorganized so that all of the clinical disciplines that deliver active
treatment report to the CEO of Active Treatment, thereby enabling him/her to systematically
mold the interdisciplinary teams into more effective functions. That entails multiple
initiatives, such as changing job descriptions, clarifying disciplinary assessment
responsibilities, developing protocols for integrative assessments, and actively engaging the
clinical staff with the direct care staff in the delivery of active treatment. This enables the
direct care staff to benefit from training and direction from the clinical professionals. It also
enables the residents to benefit from improved active treatment programming that is
integrated by professionals and supported by regular clinical assessment as required by
Title XIX.
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B. Deputy CEO - Quality Improvement

The Deputy CEO for Quality Improvement has a number of crucial responsibilities and
challenges to manage. S/he is responsible for all aspects of developing and managing
an on-going QI program, including selection of measures and indicators; development
of the mechanisms to gather reliable timely data; mechanisms to analyze the incoming
data for identification of trends; recommendations to address emergent issues; systems
to monitor implementation of recommendations; and mechanisms for evaluating the
effectiveness of the interventions. The Deputy CEO for QI also has the vital role of
communicating the philosophy of continuous quality improvement and the importance of
educating and involving staff from all departments and all function in the total Ql
process.

C. Deputy CEO — Neighborhood Services

The Deputy CEO for Neighborhood Services is responsible for ensuring appropriate and
adequate staffing for all residential functions from day to day as well as future planning and
reorganization to achieve a more effective consolidation of housing units at BSDC. Thus,
this leadership professional manages workforce deployment and scheduling and monitors
direct care staff and supervisory staff patterns in the current living units. This includes
managing the deployment of the direct care staff for one-to-one supervision and intensive
interventions as needed. At the same time, the Deputy CEO for Neighborhood Services
should also work with BSDC staff in planning and determining the number of homes that
can be safely staffed with existing resources as the facility consolidates into fewer housing
units. This position plays a major role in promoting coordination between direct care
personnel and the clinical staff in implementation and monitoring of active treatment and
ISPs. The position should continue to develop appropriate senior supervision on the
second and third shifts and weekend/holidays, including on-call emergency response
capability.

D. Psychology Director

BSDC should procure the services of a well qualified, experienced psychologist to direct the
provision of psychology and behavioral services at BSDC. The Director should be a doctoral
level psychologist and should have specialized training and experience in working with people
with intellectual and developmental disabilities who exhibit challenging behaviors, including self-
injurious behavior, aggression, inappropriate sexual behavior, pica, fire-setting, verbal and/or
behavioral outbursts, and other issues. S/he should understand the role of the environment in
evaluating the context for people’s challenging behaviors and have expertise in the use of
positive approaches to address challenging behaviors safely, effectively, and humanely. S/he
should understand the role of the environment in evaluating the needs and support context for
people’s challenging behaviors. Given the lack of behavior analysis services at BSDC, the new
Director of Psychology would have an important role in expanding and building this crucial
program capacity. Through a combination of supervision, training and new staff, BSDC
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should establish a staff of well qualified Behavior Support professionals with the skills to help
people with challenging behaviors.

E. QMRP Director

The role of QMRP Director is absolutely crucial because BSDC’s provision of active
treatment has been cited by federal authorities for its lack of coordination and collaboration
between and among the various clinical disciplines and the residential staff. In its careful
assessments of the situation at BSDC, Liberty’'s on-site experts worked diligently to
introduce new organization and reorganize existing processes and structures to (1)
integrate the various clinical disciplines into collaborative teams, (2) engage the clinical staff
with the residential direct care staff to generate collaborative action, (3) increase
engagement of clinical staff with the residents; (4) establish standardized procedures for
key functions, especially the development and implementation of ISPs; and (5) restore the
clinical specialists in the role of developing active treatment programming. BSDC should
establish a highly qualified, experienced professional who can spearhead the new training,
methods, and philosophy needed to accomplish these multiple complex initiatives.

F. Vocational Director

There has been a major shift in philosophy and approach in the field of developmental
disabilities with regard to vocational services. The so-called “sheltered workshop” concept
has been faulted for having segregated people from real world work experiences and giving
them mindless, boring, and unproductive tasks to perform. The current person-centered
approach holds that people can learn real vocational skills and perform many meaningful
jobs in the community. The best job training should take place in an actual work setting
using the skills of a job coach. Prior to Liberty’s involvement, BSDC had no job coaches
and offered few real world employment opportunities.

To facilitate the ultimate goal of greater self-sufficiency in the community, BSDC should
procure an IDD-experienced Vocational Director to work closely with the vocational staff to
re-orient their focus onto off-campus community-based employment, promote awareness of
the importance of employment in people’s lives, increase opportunities both on and off
campus, increase referrals for community-based Vocational Services, and create and
expand off-campus work opportunities with local employers.

G. Recommended Positions to be Filled

Given the rural location of BSDC and the unique challenges of the population served, the
State has had a long-standing struggle to recruit and retain staff at BSDC. There are a
large number of positions that are currently vacant and need to be filled, including
administrative, clinical and direct care personnel. In addition to the existing vacancies,
Liberty recommends the addition of some new leadership and clinical positions, which are
highlighted in blue and described in the narrative following the chart.
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POSITION FTEs
LEADERSHIP

Director of Transition and Transformation 1.0
Director of Community Placement 1.0
In-Service Director 1.0
Assistant Director of Psychology 1.0

CLINICAL PROFESSIONALS

Psychiatrist 1.0
Behavior Analyst 5.0
Speech Therapist/Dysphagia 1.0
Speech Therapist/Communication 1.0
Occupational Therapist/Dysphagia 20
Physical Therapist 20
Neurology Consultant 0.2
Nursing Staff
LPN (2nd Shift) 7.0
LPN (3rd Shift) 3.0
Staff Nurse (2nd Shift) 7.0
Staff Nurse (3rd Shift) 3.0
Physician 1.0
Direct Support Professionals (2™ Shift) 30.0
Direct Support Professionals (3" Shift) 30.0

H. Other Leadership and Clinical Positions Needed at BSDC

Liberty believes that two new leadership positions and a significant number of clinical
professionals are needed to accomplish the DHHS Five Point Plan and establish long-term
regulatory compliance at BSDC. The leadership positions are described first.

1. Director of Transition and Transformation

This recommended position would establish a direct linkage between Director of the
Division of Developmental Disabilities and execution of the Five Point Plan and regulatory
compliance at BSDC. The position would assure that transformation efforts have a
“quarterback.” The position would function as the primary catalyst for achieving CMS
compliance and the commitments of the DHHS Five Point Plan. A highly qualified senior
director should bring immediate on-site experience with DOJ, CMS compliance, CMS
recertification, litigation, right-sizing and community transitioning into direct play at BSDC
and with other DHHS systems.
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2. Director of Community Placements

Given the State’s desire to transition over 100 residents at BSDC to the community, Liberty
strongly recommends the addition of a Director of Community Placements and a staff of at
least six Transition Specialists/Social Workers. The Director of Community Placements
would report directly to the Deputy CEO of Active Treatment. The reason is that federal and
state regulations require that all individuals residing in an ICF/MR should participate in a
continuous active treatment program which includes training and services to teach skills to
address barriers to living in a less restrictive environment (i.e., integrated community service
setting). To start the placement process, the interdisciplinary team should complete a
detailed assessment of each individual to determine what supports (e.g., active treatment)
will be required in the community to support his/her long-term success. The supports are
entirely individualized and frequently entail arrangements for residential care, medical care,
behavioral services, employment, and other supports. The placement process then entails
finding and matching community providers who can meet the individual's needs. The
community placement staff would facilitate site visits by staff and clients prior to placement
to develop an appropriate plan. Although the Department of Children and Families will
facilitate the transition, it is important that BSDC staff remain involved and available for on-
going consultation and guidance regarding the individual's support plan and needs as well
as to provide training to the staff and providers that may be receiving the individual client.
The Director of Community Placement would also have an important community relations
function, helping parents and guardians to understand the advantages of community
placement over institutional care and gaining their cooperation and trust in completing the
placement.

3. Psychiatrist

At the present time, BSDC has limited access to a part-time psychiatrist. Liberty strongly
recommends a full-time psychiatrist who has significant experience working with individuals
with intellectual and developmental disabilities. The need for psychiatric services is a
deficiency identified by both CMS and the DOJ. The expansion of on-site psychiatry time
will be able to address a number of risk management issues that have been identified at
BSDC including the following:

»  Strengthen the coordination and communication between the psychology/behavior
analysis staff and the psychiatrist to eliminate the inappropriate use of psychiatric
medications.

= Enable the frequency of attention needed to conduct more proactive monitoring of
clinical status vis a vis medications by the interdisciplinary team so that adjustments
to psychiatric medication can be made promptly and effectively.

= Establish clear rationales for medication regimens that match diagnosis.
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» |mprove prescribing practices by reducing excessive use of first-generation anti-
psychotic medications, benzodiazepines, and anticholinergic medications by
requiring clinical justification and more intensive scrutiny, which will avert
inappropriate exposure to tardive dyskinesia, Parkinsonism, psychological
dependence, loss of behavioral inhibition, and other side effects.

4. Behavior Analysts

Unfortunately, it has been common practice at BSDC to use very restrictive interventions,
such as 4-point mechanical restraint, to manage behavior. This is a source of significant
risk and increasing actuality of injury to BSDC residents and staff. Likewise, there has been
excessive and inappropriate use of psychiatric medications to control behavioral issues,
which is another major risk exposure. Moreover, the rate of one-to-one observation, with its
severe demands on the available workforce, has been unnecessarily high. All three of
these high risk practices can be dramatically reduced, and virtually eliminated, through the
introduction of contemporary person-centered methods of positive behavioral supports
based on functional behavioral analysis. This is a serious weakness at BSDC which will
require the introduction of several behavior analysts. Although the facility has a sizeable
number of psychologists, there is a lack of familiarity and training in contemporary methods
of applied behavior analysis that focus on environmental and contextual factors.

Behavior analysts are regarded as absolutely essential core members of a contemporary
ICF/MR facility and will be crucial in achieving a successful turn-around. BSDC has none.
We believe this is the basis for multiple deficiencies identified by federal authorities,
including:
» Failure to provide adequate and appropriate behavior programs due to inadequate
observational analyses.

= [nfrequent updates related to changes in residents' behaviors throughout the year.

= |nadequate implementation of behavioral plans, which places residents at risk of
continued injury and harm through continued exposure to restrictive intervention
procedures and continued institutionalization.

= Lack of training for direct care staff in use of positive behavioral supports and
implementation of active treatment plans.

»  Need to include behavior analyst representation in the Incident Review process to
enable IDTs to develop preventive programs for individual residents based on their
incident/injury experience.
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5. Habilitative Therapists

. Speech Therapist/Dysphagia

a

b. Speech Therapist/Communication
c. Occupational Therapist/Dysphagia
d

. Physical Therapist

The next four positions are collectively known as habilitation therapies. In an effective
interdisciplinary team, the assessments and interventions of these disciplines are highly
interrelated. The federal authorities have targeted this group of therapeutic services for
multiple deficiencies at BSDC. Clearly, the chronic staffing shortages in these four vital
positions is a leading cause of noncompliance. Given the lack of staff, the habilitative
therapists cannot be fully proactive in anticipating and identifying problems at the earliest
point of intervention. They cannot conduct regular evaluations in the frequency needed to
identify problems quickly and monitor conditions adequately. Instead, they only become
involved with clients when a problem arises, eliminating the possibility of developing and
implementing preventive plans and supports.

Liberty strongly recommends increasing the numbers of filled positions so that they can
personally examine individuals to detect signs and symptoms of iliness, deformity, and
develop and implement corrective measures to reduce/eliminate preventable risks to
residents. Specifically residents at BSDC do not receive adequate nutritional or physical
supports at BSDC to prevent risks due to swallowing disorders, digestion problems,
misalignment, skin breakdown, aspiration pneumonia, gastrointestinal problems,
contractures/deformity and decubitus ulcers.

Federal authorities have also cited BSDC for its failure to develop effective safeguards to
reduce the frequency of resident falls, which places residents at great risk of harm and
serious injury, including fractures and serious lacerations. A pattern has been identified at
BSDC in which numerous residents have suffered multiple falls, but they were not identified
as individuals at-risk for falling. As a result, BSDC failed to provide adequate preventive
interventions. This is one of primary roles of the Occupational Therapists and Physical
Therapists and again points to the urgent need for adequate numbers of these
professionals.
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6. Neurology Consultant

At the present time, BSDC has access to a neurologist for only one half day per month.
Liberty strongly recommends a major increase in on-site neurology consultation, particularly
with regard to improved seizure control, an area of high risk exposure. By increasing the
number of neurologist consultations, it will be possible to closely monitor individuals who are
currently beset by very frequent, poorly-controlled seizures. Given the risk of negative
interactions between psychiatric medications and anti-convulsive agents, the increase in
neurologist time will also enable the neurologist and psychiatrist to effectively coordinate
medical care and medications for improved effectiveness and safety.

7. LPNs and RNs

The shortage of nurses at BSDC has not allowed the nursing staff to administer medications
to residents nor to observe and evaluate each resident on a regular basis. There are
serious shortages of nurses at BSDC. This has resulted in deficiencies in providing
preventive health care and diminished collaboration and coordination between and among
the various health care disciplines. For example, BSDC has been criticized for failing to
adequately identify residents who are at risk of harm from aspiration/choking, bowel
impactions, decubitus ulcers (bedsores) and other conditions. By increasing the number of
nurses, it will be possible to be more proactive and preventive by identifying, assessing,
treating and monitoring high risk residents. It will also help to reduce the frequency of
medication errors, which can place residents at risk of harm. Increased nursing will enable
nurses to spend much more direct clinical time with the residents and apply their technical
experience more frequently. They will be able to assess individual signs and symptoms of
illness and/or changes in condition and provide appropriate treatment at the earliest point of
detection. They will be able to provide adequate preventive health care by identifying,
assessing, treating and monitoring high risk residents.

8. Physician

At the present time, there is only 1.5 FTE physicians to serve the approximately 300
residents of Beatrice State Developmental Center, which is not enough to provide adequate
treatment and monitoring of medical health. In particular, the facility has been cited by
federal authorities for deficiencies in providing preventive health care by identifying,
assessing, treating and monitoring high risk residents and for poor collaboration and
coordination between and among the various health care disciplines. These deficiencies
can be eliminated by increasing the number of physician hours at BSDC. To date,
physician shortages have made it difficult for physicians to spend enough time with other
medical personnel, interdisciplinary staff, residential staff and even the clients themselves to
gain a thorough understanding of the resident and his/her health status. It is especially
helpful when physicians have the time to visit patients in their living areas and see them in
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their daily routines to gain a holistic understanding of the person and his/her health issues.
Increased physician time will also facilitate closer coordination and communication between
the physicians and the nursing staff. Moreover, the increase of physician hours will facilitate
the establishment of an array of preventive and health maintenance protocols. For example,
Liberty’s physician expert has recommended the following protocols at BSDC:

= Preventive screening protocols for cancer.
= Protocols for proactive identification and treatment of individuals with osteoporosis.

= Protocols for integration of recommendations from the separate clinics that oversee
seizures, diabetes, tardive dyskinesia, mental illness and other issues.

= Protocol for medication augmentation of chemical restraint to proactively decrease
the high incidence of potentially dangerous physical/mechanical restraint practices.

* Interdisciplinary approach to fracture prevention.
= Protocols for risk identification, risk management, incident reporting and follow up.

= (Guidelines for Neurology consultations regarding anti-seizure medications
prescribed by a psychiatrist.

» System for identification and reporting of adverse drug reactions.

= Protocol for Psychoactive medication reviews.
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AN INDICTMENT OF INDIFFERENCE

EXECUTIVE SUMMARY

The current, repeated inability of Nebraska state officials to protect and provide active
treatment to the residents at the Beatrice State Developmental Center (BSDC) who are
entrusted to their care did not materialize overnight. The problems and failures at the
Beatrice State Developmental Center are systemic, chronic, and have persisted for years.
Nebraska Advocacy Services, Inc. (NAS) has reviewed reports of surveys conducted by
the United States Department of Health and Human Services Centers for Medicare and
Medicaid Services (CMS). Our review of CMS survey reports since November 2001
documents the critical and substantial failures of state officials to meet accepted
professional standards of care at BSDC. The failure of state officials at BSDC to meet
these standards as cited in the October 2006 and April 2007 CMS survey reports are
merely the most recent. It is not acceptable that these failures have been known and
tolerated for years by state officials who have the responsibility to protect and habilitate
the 350 residents at BSDC.

On October 2, 2006 CMS found that BSDC was not in substantial compliance with the
applicable federal rules, regulations and interpretive guidelines of accepted professional
standards of care in a substantial number of critical areas, and the conditions at the
facility constituted an immediate jeopardy to resident health and safety. During the
course of a follow up visit on April 19, 2007 CMS surveyors again found that BSDC was
not in substantial compliance with the applicable federal rules, regulations and
interpretive guidelines of accepted professional standards of care in seven out of eight
critical areas, and the conditions at the facility constituted immediate jeopardy to
resident health and safety. These findings by CMS meant that over $28,000,000 in
federal funds could have been withheld from the total BSDC budget of slightly more than
$50,000,000.

Upon notification of the serious and substantial finding by CMS of immediate jeopardy
in October 2006 Nebraska Advocacy Services, Inc., The Center for Disability Rights,
Law, and Advocacy (NAS) immediately contacted CMS, the ARC of Nebraska, and the
Acting Administrator of BSDC for documentation of the CMS findings. NAS negotiated
an Access Agreement with the State of Nebraska for access to the BSDC facility, its
residents and staff, and to review the records of BSDC residents. Only by this complete
access to the facility, residents, staff, and records at BSDC, could NAS fulfill its federal
mandate and monitor the safety of those residents.

Subsequently, NAS legal advocacy staff visited all residential and programmatic units to
question staff and observe the residents living there. NAS also requested information
about the specific residents (and their guardians) referenced in the CMS reports. Since
November 2006, NAS legal advocacy staff has reviewed hundreds of incident reports and
visited BSDC twice each month to conduct inspections and on-site reviews. As this
report documents, from March 2007 through September 2007, NAS monitoring has



identified a relentless series of incident reports of serious harm and ineffectiveness in
response to the needs of BSDC residents.

We find that, as a matter of law, state officials have violated and continue to violate the
constitutional and statutory rights of BSDC residents. The U.S. Supreme Court has
recognized that persons with developmental disabilities who reside in state facilities
(such as BSDC) have a protected liberty interest in safety, a right to minimally adequate
training to provide for their safety and freedom from unreasonable restraints, and
adequate levels of care according to accepted professional standards of care. Further,
CMS regulations require facilities like BSDC to protect people in their care from harm,
provide them adequate staffing, protect them from abuse, and to ensure “active
treatment” to reduce dependence on drugs and physical restraints. The evidence is clear
that Nebraska state officials failed and continue to fail to provide adequate active
treatment/habilitation for residents at BSDC; rather, staff convenience necessitated by
chronic understaffing drives habilitation.

NAS also concludes that chronic and persistent staff shortages are impacting the safety
and habilitation needs of the residents. Direct care staff members are working massive
amounts of overtime and double shifts. Inadequate numbers of minimally trained direct
care staff plus a greater number of residents who require significant behavioral
interventions have created an environment in which harm and risk of harm have
risen dramatically. Further, departure from accepted professional standards of care to
provide active treatment escalates the maladaptive behaviors of residents, thereby
creating a downward spiral of greater chaos and violence within BSDC.

To alleviate and remedy the harmful and chaotic conditions as they currently exist for
residents at BSDC, NAS recommends:

e Establishing within BSDC a culture of respect and valuing of all people.

e Modeling habilitation and behavior programs on principles of consistent,
positive reinforcement.

e Conducting comprehensive evaluations and assessments for all residents
of BSDC.

e Preparing a timeline to significantly reduce the current population by
placement into appropriate community settings.

e Substantially increasing compensation for direct care and professional
staff.

e Providing staff with adequate competency-based behavior management
training.



e Creating an Oversight Commission by the Legislature to envision a
unitary integrative system of habilitation services and supports.

e Creating a Section of Civil Rights Enforcement within the Department of
Health and Human Services for the protection of the civil rights of
individuals residing within all of Nebraska’s residential facilities.

NAS firmly believes that any effort to change the failures documented in this report must
be grounded in the principles of respect for human dignity, affirmation of each resident as
a valued citizen, assurance of the bodily integrity of every resident, and a commitment to
the protection of their legal and human rights. It is our fervent hope that this report will
move the public to say, “Enough! Enough of this relentless cycle of chaos and violence!
Enough promises!”

It is time for Nebraska state officials, in both the Executive and Legislative branches, to
take the action necessary to ensure the protection and safety of our most vulnerable
citizens. It is time to put an end to the indifference of state officials that has resulted in
the unfettered growth of institutional deficiencies, failures to meet accepted professional
standards of care, and injury and harm to the people living at the Beatrice State
Developmental Center.



PREFACE

Nebraska Advocacy Services, Inc. (NAS) is federally mandated to provide legal
and other advocacy services on behalf of persons with disabilities, including persons with
developmental disabilities and persons with mental iliness. NAS is authorized to
investigate potential abuse or neglect impacting such persons and to monitor their health
and safety in both institutional and community settings. NAS is also authorized to pursue
legal, administrative and other remedies and approaches to ensure the protection of the
rights of persons with disabilities.! NAS is appreciative of those state officials, BSDC
administrators, professionals, and direct care staff who have assisted NAS in fulfilling its
federally mandated authority and responsibility.

We dedicate this report to all past, present and future residents of the Beatrice
State Developmental Center (BSDC) and especially to the memory of Ms. Kristine
Everitt (1946-1999). Both the historical record and recent federal surveys of BSDC
evidence a long-term pattern and practice of failure on the part of Nebraska state officials
responsible for the protection and treatment of people living at BSDC to acknowledge
their humanity and respect their dignity and privacy. Their stories shall not be forgotten.
It is our fervent hope that this report will not only serve to document their struggle to
achieve full equality and liberty, but will also create an opportunity for the critical

dialogue that is needed to address this deplorable situation.

! These authorities are conferred under federal statutes, including the Developmental Disabilities Assistance
and Bill of Rights Act of 2000, 42 (“the DD Act”) U.S.C. § 15001 et seg. and its implementing regulations at 45 C.F.R.
Parts 1385 and 1386; the Protection and Advocacy for Individuals with Mental Iliness Act (“the PAIMI Act™), 42
U.S.C. § 10801 et seq., and its implementing regulations at 42 C.F.R. Part 51; and the Protection and Advocacy for
Individual Rights Act (“the PAIR Act™), 29 U.S.C. § 794e and its implementing regulations at 34 C.F.R. Part 381.
These statutes will be referred to collectively as “the P&A Acts.”



HISTORICAL ORIGINS OF THE BEATRICE STATE
DEVELOPMENTAL CENTER

In 1885, the Nebraska legislature established the Nebraska Institution for
Feebleminded Youth (NIFMY) to be located at Beatrice, Nebraska.> The legislature
appropriated an initial $200,000.00 and the City of Beatrice donated 40 acres of land for
the site of the institution.® The purpose of the Nebraska facility was clearly set forth in
the initial legislation of 1885:

Besides shelter and protection, the prime object of said institution shall be

to provide special means of improvement for that unfortunate portion of

the community who were born or by disease have become imbecile or

feebleminded, and by a wise and well adapted course of instruction

reclaim them from their helpless condition, and through the development

of their intellectual faculties, fit them as far as possible for usefulness in

society. To this end there shall be furnished them such agricultural and

mechanical education as they may be capable of receiving. (Emphasis
supplied)
The Nebraska Act in 1885 mirrored the national focus from external, community

productivity to an internal custodial function for education.” The first three children

arrived in 1887 and by the end of the year, 65 children were living at the institution.

% Act of March 5, 1885, ch. 52, 1885 Neb. Laws.

3 Id. The legislative enactment in 1885 established the funding mechanism to be an “annual tax levy on the
taxable property of the state, not to exceed one-eighth (1/8) of one million the dollar.” The Nebraska Institution for
Feebleminded Youth at Beatrice conceptually rested on the educational ideology of Edouard Séguin of the Parisian
institution, Bicétre, but which had been significantly modified and popularized in America in 1847 by Samuel Gridley
Howe in Massachusetts. In Séguin’s ideology, “idiocy” was a failure of the will. Training techniques used by Séguin
stressed excitation of the will, invigoration of the muscles, and controlling the senses which would lead to higher
cognitive development. Proper education required physiological training to improve cognitive development. However,
the American proselytizers, such as Howe, emphasized the pathological and degenerative properties of “idiocy.” These
medical categories would quickly dominate and replace the educational underpinnings. This burgeoning conflict
between an educational ideology and the medical pathological view was reflected in the founding legislation in 1885
for the Nebraska Institution for Feebleminded Youth at Beatrice. See also Part 11 Physiological Education in Seguin,
Idiocy: and Its Treatment by the Physiological Method (New York: William Wood & Co. 1866).

482 Act of March 5, 1885, ch. 52, 1885 Neb. Laws; See also: Seguin, Idiocy: and Its Treatment by the
Physiological Method supra. Within the very seminal legislative foundation creating the Nebraska Institution for
Feebleminded Youth at Beatrice in 1885 lurked the ascendant pathological medical premise that would stifle the
educational ideology with all its promise of training and would become the very means of institutional perpetuation.

5 See generally: Trent Jr., Inventing the Feeble Mind: A History of Mental Retardation in the United States
(Berkeley, California: University of California Press, 1995) 11-39; Rothman, The Discovery of the Asylum: Social
Order and Disorder in the New Republic (Boston: Little Brown and Company, 1971) 109-154; Schalock, ed., Out of
the Darkness and into the Light: Nebraska’s Experience with Mental Retardation (Washington, D.C.: American



The primary objective of the 1885 legislation creating the NIFMY was to
establish a place where people could be sent to learn how to become productive citizens
through education and training. The prevalent belief was that this could only occur in a
school or setting segregated from family and community. Superintendents of facilities,
such as the one at Beatrice, continued to use this assumption to justify expansion of the
institutions. There were two primary justifications for the segregationist rationale. First,
the expertise justification held that only special facilities could ease the burden of care of
families and the community for their “feebleminded children”. Second, the only
alternative justification held that if they were not institutionalized they would eventually
end up in prison or the poorhouse.® This fundamental and still fully unquestioned
rationale, with its subsequently articulated dual justifications, continues to be rationale
for the Beatrice State Developmental Center one hundred and twenty years later.

At the turn of the century, a brief twelve years after the first admissions, the seeds
of the conflict between the educational ideology and the medical pathology view not only
were firmly rooted into the institution at Beatrice, but had grown into a dual system of
training “the educable” and segregating the “non teachable” in custodial confines.” By
1914, the pathological custodial asylum model became dominant and remained so until
the 1960s. People that were forced to live at the Beatrice facility had become in the eyes
of the public and policy officials, both nationally and at the state level, “menaces” lacking

moral restraint; “degenerates” spreading venereal disease, prostitution, illegitimacy,

Association on Mental Retardation, 2002) 103-122. Mason and Menolascino, The Right to Treatment for Mentally
Retarded Citizens: An Evolving Legal and Scientific Interface 10 Creighton L. Rev. 124 (1976) 127-137.

® Mason and Menolascino, The Right to Treatment, supra at 130; see Wolfensberger (1976) The Origin and
Nature of Our Institutional Models in R. Kugel and A. Shearer, eds., Changing Patterns in Residential Services for the
Mentally Retarded, (Washington, D.C.: President’s Committee on Mental Retardation 1969) 150-179.

7 Out of the Darkness, supra at 11-113. The foundational philosophy of “moral treatment” and its requirement
of humane, kind treatment with restraint sparingly used only to prevent immediate self harm or harm to others eroded
as facilities like the Nebraska Institution for Feebleminded Youth at Beatrice transformed from schools to small
institutions, and then to larger institutions emphasizing custodial confines.




pauperism, and other forms of social evil and social disease.® Segregation and
sterilization to protect society from “deviant” individuals with mental retardation became
the raison d’étre for the Beatrice facility.’

In 1915, in rapid succession, the Nebraska legislature enacted legislation designed
to stop the spread of “the menace.” The year 1915 would be “the year of three strikes
and you’re out” for individuals with mental retardation in Nebraska. First, a sterilization
law was passed to prevent reproduction by individuals with mental retardation.'® Next,
the legislature enacted the first civil commitment law including individuals with mental
retardation.** Finally, the legislature mandated the Nebraska Institution for
Feebleminded Youth at Beatrice to accept people who were judicially determined to be
“idiot, imbecile, or feebleminded.”

The first sterilization occurred at Beatrice in 1917, and when the sterilizations
ended in 1966, 752 persons at the Beatrice facility had been denied their fundamental
human right to reproduce and had their right to their physical bodily integrity violated
under the mandate of the Nebraska legislature and the authority of the Nebraska Supreme

Court.® In 1921, the de facto segregative role of the Nebraska Institution for

8 Wolfensberger, supra. at 155; Mason and Menolascino, supra at 131 ftnt. 17; Trent, supra 131-183.

® Mason and Menolascino, supra at 133 ftnts 21-23. See also Out of the Darkness, supra 117-119.

10 Act of April 8, 1915 ch. 237, 1915 Neb Laws 554 (repealed 1929). Under the provisions of the 1915
Sterilization Act, the Board of Examiners created by the Act was required to examine any individual eligible for
discharge or parole from the institution at Beatrice. If after examination the individual was found to be (1) capable of
reproduction, (2) likelihood that offspring would inherit mental retardation, and (3) the offspring would likely become
“a social menace”, then sterilization would be a mandatory condition before freedom from Beatrice.

1 Act of April 14, 1915 ch. 131 § 1, 1915 Neb. Laws 294.

12 The Nebraska Supreme Court in 1931 upheld the constitutionality of the Sterilization Act as amended in
1929 in the decision of In re Clayton, 120 Neb. 680, 684, 234 N.W. 630 (1931). The Court in Clayton starkly stated:
“The legislative act before us is in the interest of the public welfare in that its prime object is to prevent the procreation
of mentally and physically abnormal human beings. We think it is within the police power of the state to provide for
the sterilization of feeble-minded persons as a condition prerequisite to release from a state institution.”. See Law of
April 30, 1929 ch. 163, § 1 [1929] Laws of Neb. 564 (repealed L.B. 547 § 1, [1969] Laws of Neb. 3132). The United
States Supreme Court earlier in 1927 had placed its imprimatur on sterilization. In the decision Buck v. Bell, 274 U.S.
200, 204 (1927), while upholding the constitutionality of sterilization, Justice Oliver Wendell Holmes opined, * It is
better for all the world, if instead of waiting to execute degenerate offspring for crime, or to let them starve for their
imbecility, society can prevent those who are manifestly unfit from continuing their kind. The principle that sustains



Feebleminded Youth at Beatrice became de jure when its name was changed to the
Nebraska Institution for the Feebleminded with its new objective to provide “custodial
care and humane treatment for those who are feebleminded; to segregate them from
society (emphasis supplied); to study to improve their condition; to classify them; and to
furnish such training in industrial mechanics, agriculture, and academic subjects as fitted
to acquire.”™® This change by the State of Nebraska in both the name and the stated
objective of the facility significantly drove upward the population at the facility.
Between 1919 and 1959, a total of 5,420 individuals were admitted to the Beatrice
facility.! This state sponsored segregation of people with mental retardation at the
Nebraska Institution for the Feebleminded at Beatrice allowed families to dissociate
themselves from their children or adult relatives with mental retardation.” In 1942, the
Beatrice facility changed its name for the third time when it became the Beatrice State
Home. However, during the 1940s and 1950s, the Beatrice State Home resembled a

warehouse more than a home as the population continued to swell and row after row of

compulsory vaccination is broad enough to cover cutting the Fallopian tubes... Three generations of imbeciles are
enough.” See Bruinius, Better for All the World: The Secret History of Forced Sterilization and America’s Quest for
Racial Purity (New York: Alfred A’ Knopf, 2006); and B. Mason, Segregating the Menace and the Chaining of
Liberty: The Spectre of Buck v. Bell in the 21% Century (Missouri Valley History Conference, Omaha, Nebraska March
2006). It is an inescapable truth that at the Beatrice facility, as well as other facilities across the country, sterilization in
the 1940s became not only an external means of social control but an important means of enlarging the authority of
superintendents for the institution, apart from the stated medical purpose. Sterilization became a means of keeping
higher functioning residents working for pennies in the institution understaffed during the labor demands of World War
1. Thus, sterilization provided another means to ensure the survival of the custodial institution. Trent, Jr. Inventing the
Feeble Mind, supra at 223.

30ut of the Darkness, supra at 106.

14 Wolfensberger & Menolascino, Reflections of recent mental retardation developments in Nebraska I: A
new plan. Mental Retardation 8(6) (1970): 20-28. Kurtz & Wolfensberger, Separation experiences of residents in an
institution for the mentally retarded: 1910-1959. American Journal of Mental Deficiency 74(3) (1969): 389-396.

15 The segregating stigmatization continued even in death for those individuals confined at the Beatrice
facility. Beginning in 1935, tombstones of deceased persons at the Beatrice facility’s cemetery were inscribed not with
names but numbers. For the growing number of individuals at the Nebraska Institution for the Feebleminded at
Beatrice, who were viewed as a social menace in life by society and state policy makers, confined in custodial
warehouses, forced to labor to support the very institution which denied them their humanity, they became forgotten
with their life stories of hope, despair, love, and anguish buried under numbered tombstones at the Beatrice facility’s
cemetery. Abandoned in life, they had become nameless in death.




beds in large dormitory style bedrooms became the norm.*® Death became the
predominant mode of leaving the Beatrice facility.'” By the late 1960s, 2,300 people
lived at the Beatrice State Home in facilities which a commissioned architectural
engineering study found to be fit for only 800. The overcrowding led to the inevitable
lack of training and habilitation for the residents who actually survived and remained
warehoused at the Beatrice facility.’® Residents who were functioning at a higher level
were dressing, bathing, feeding, and taking care of the more vulnerable who needed more
assistance.™

By the summer of 1972, serious injuries and the incidents of abuse of the citizens
still crowded into the facility were prevalent at an alarming rate. Inadequate numbers of
poorly trained staff, overcrowding of the facility and reliance upon the residents to care
for the other less able residents had created a dangerous and dehumanizing institution
where habilitation remained illusory. During the summer of 1972, the Nebraska

Association for Retarded Children (NebARC) attempted to meet with Governor J. James

16 Wolfensberger & Menolascino, Reflections of recent mental retardation developments in Nebraska I: A
new plan. Mental Retardation 8(6) (1970): 20-28.

Tkurtz & Wolfensberger, Separation experiences of residents in an institution for the mentally retarded:
1910-1959.supra at 389-96; see also Out of the Darkness, supra at 24 and see also statement by Ms. Ollie May Webb
who was committed to Beatrice at 19: “My family committed me at 19 to Beatrice. Beatrice was where people like me
went when their families couldn’t take care of them. When people went to Beatrice they were sentenced to life---with
no hope, with no freedom and with no meaning. Their crime...being mentally retarded. But | was in the main building
in the institution. | was taking care of all the little babies, wild babies, thou babies... | watched two little kids die in my
arms.” Id., 55-56. The children admitted to the Beatrice State home suffered the highest mortality rate. Between 1920
and 1960, almost one-half (1/2) of the children admitted before the age of two died within 12 months; twenty-five
percent (25%) died within the first three months of admission to the Beatrice State Home. Children died in droves
under the dominant pathological medical model at the facility in Beatrice. Kurtz & Wolfensberger, Separation
experiences of residents in an institution for the mentally retarded: 1910-1959.supra at 389-96.

183ee Report of the Human and Legal Rights Committee to the Board of Directors of the Association for
Retarded Citizens (Lincoln, Nebraska: Nebraska Association for Retarded Citizens, 1972). The Report of the Human
and Legal Rights Committee detailed the deplorable conditions that existed at the Beatrice State Home in July 1972.
See also: Into the Light: Report of the Nebraska Governor’s Citizens’ Committee on Mental Retardation (Lincoln,
Nebraska: Nebraska Department of Public Institutions, 1968). Into the Light is the summary, highly critical of the
dehumanizing conditions at the Beartice State Home, of the lengthy report of the Citizens’ Committee appointed by
Governor Norbert T. Tiemann. See: Report of the Nebraska Governor’s Citizens’ Committee on Mental Retardation
Vol. I and Vol. Il. (Lincoln, Nebraska: Nebraska Department of Public Institutions, 1968).

%0ut of the Darkness, supra., 57-59; 86-87; 141.
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Exon to seek solutions to the increasingly deteriorating and dehumanizing conditions at
the Beatrice State Home. The Governor refused to even meet with NebARC. In the fall
of 1972, after Governor Exon’s failure and default to even consider the plight of the
1,347 people enduring the dehumanizing conditions of their confinement at the Beatrice
State Home, the United States District Court of Nebraska became the hope of those who
languished at the Beatrice State Home.?

On September 28, 1972 five persons confined at the Beatrice State Home filed a
class action complaint in the United States District Court of Nebraska alleging that the
State of Nebraska and its officials, by their failure to provide them with individualized
habilitation plans, sufficient staff, and a safe environment, deprived them of liberty and
their privacy and dignity under the Due Process Clause of the Fourteenth Amendment to
the United States Constitution. The five residents, who had been ignored long enough by
state officials, further alleged that their confinement at the Beatrice State Home
constituted a violation of the Equal Protection Clause of the Fourteenth Amendment
because individuals with similar disabilities were being habilitated in a system of
community programs far less restrictive of personal liberties and substantially superior as
to the level of habilitation than at the Beatrice State Home. Finally, they contended that
the deplorable and dehumanizing conditions they were forced to endure at the Beatrice
State Home constituted cruel and unusual punishment prohibited by the Eighth

Amendment to the United States Constitution.?*

291d., 86; 166; 182.

2! Horacek v. Exon, 357 F. Supp. 71, 72 (D. Neb. 1973) (Memorandum and Order on Moation to Dismiss);
Complaint in Horacek v. Exon, Civil No. 72-L-299 (Filing 1). The State of Nebraska filed a motion to dismiss the
complaint which District Court Judge Warren Urbom denied on March 23, 1973. The State of Nebraska later filed a
motion for summary judgment. Judge Urbom, while certifying the case as a class action, on June 5, 1974 also denied
the motion for summary judgment and granted the National Center for Law and the Handicapped and NebARC amicus
status, Horacek v. Exon, Civil No. 72-L-299 (Memorandum and Order of Motion for Summary Judgment, Declaring
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On October 31, 1975, Judge Schatz, after a fairness hearing, entered a consent
decree approving a settlement agreement between the class of private plaintiffs, the
United States of America and the State of Nebraska which had been reached earlier on
August 6, 1975 during lengthy and extended negotiations after the trial had commenced
in July of 1975.%

The Horacek consent decree recognized the constitutional right of individuals
with mental retardation at the Beatrice State Developmental Center? to be protected
from physical and psychological harm while in the custody of state officials, and their
constitutional right under the Fourteenth Amendment to habilitation, which is the least
restrictive of their personal liberty. The consent decree approved the reduction of the
population from approximately 1,200 to a “goal” of 250 within three years under the
supervision of the Nebraska Mental Retardation Panel mandated by the consent decree.?!

The State of Nebraska, with legislative rejection of funding for the Nebraska

Mental Retardation Panel, in 1976 attempted to circumvent and obstruct the enforcement

Class Action and Granting Amicus Status June 5, 1974). On March 25, 1975, the original five plaintiffs who had
courageously demanded of state officials that their constitutional rights be recognized and protected, no longer stood
alone when Federal Judge Albert Schatz allowed the United States Department of Justice, Civil Rights Division to
intervene as a plaintiff with them. The authority and resources of the Federal Government now stood side by side with
them in their struggle for equality and liberty. Horacek v. Exon, Civil No. 72-L-299 (Application to Intervene as Party
Plaintiff of March 10, 1975 and Order Granting Intervention as Party Plaintiff March 28, 1975); See also Mason &
Menolascino, The Right to Treatment, supra at 165 ftnt.178; Out of the Darkness, supra 164-168.

22 gettlement Agreement of August 6, 1975, Horacek v. Exon, Civil No. 72-L-299 (D. Neb., consent decree
approving settlement agreement entered October 31, 1975).

28 July 1, 1975 the Beatrice State Home became the Beatrice State Developmental Center

2 Horacek v. Exon, Civil No. 72-L-299 (D. Neb., consent decree entered October 31, 1975). The consent
decree required Governor Exon, who had refused to even meet with NebARC in the summer of 1972, to form the
Nebraska Mental Retardation Panel to prepare a statewide plan to address the population reduction goal and the
timeframe necessary to achieve that goal; identify the method by which the reduction was to be achieved; establish
assessment teams to evaluate each individual at the Beatrice State Developmental Center; and prepare individualized
evaluations, treatment plans and placement recommendations. Furthermore, any new capital construction at the
Beatrice facility needed to be approved only to habilitate the residual population under the terms of the consent decree.
Settlement Agreement of August 6, 1975, Horacek v. Exon, Civil No. 72-L-299 (D. Neb., consent decree approving
settlement agreement of August 6, 1975 and incorporating its provisions entered October 31, 1975).
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of the constitutional rights of the citizens confined at the Beatrice State Developmental
Center.”

On April 6, 1979, newly elected Governor Charles Thone filed with the District
Court an alternative plan (Thone | Plan) to implement the provisions of the 1975 consent
decree. The initial Thone plan was amended and supplemented on June 28, 1979 (Thone
I1 Plan).?® By 1985, the population at the Beatrice State Developmental Center had
decreased to 452 residents, almost a 66% decline from the inception of the Horacek
litigation in 1972. Additionally, units for people with developmental disabilities at the
Hastings Regional Center and the Lincoln Regional Center operated by state officials had
been shut down.?” The Beatrice State Developmental Center had assumed a “lesser” role
in Nebraska with state planners and officials and its primary purpose was to support
rather than supplant the community-based services.?® This purpose never left the
conceptual stage of state planners as BSDC, during the late 1980s and through the 1990s,

remained constant in its population and static in its institutional culture.?

% |n September of 1976, the Department of Justice, joined by the private plaintiffs, returned to the courtroom
to enforce the provisions of the consent decree of 1975. In February of 1978, Judge Schatz amended the consent decree
and created a three person Nebraska Mental Retardation Panel under the Court’s supervision to develop a Plan of
Implementation to finally implement the provisions of the consent decree of 1975.

% After the United States and the private plaintiffs filed objections to Thone I and Thone Il Implementation
Plans, the final State of Nebraska’s Implementation Plan was filed with the United States District Court on October 9,
1980, almost five years after the entering of the consent decree. The private plaintiffs withdrew their objections to the
amended State of Nebraska Plan. However, the United States continued to object to provisions in the amended State of
Nebraska Plan. On September 28, 1981, the District Court denied the Department of Justice’s objections and adopted
the amended Thone five-year plan of Implementation. The Plan of Implementation, Nebraska Department of
Institutions (Omaha, Nebraska: Cockle Printing, 1980); see also Out of the Darkness, supra, 168-169, 178-184.
Frohboese and Sales, Parental Opposition to Deinstitutionalization: A Challenge in Need of Attention and Resolution
4 Law and Human Behavior 1, 31-35 (1980).

#'The Plan of Implementation Summary Report. (Lincoln, Nebraska: Nebraska Department of Institutions,

1985).

%1d.

2 programmatically, state officials with BSDC remained predictable and cautious with few innovative
models designed to integrate and return individuals to the community. Staff shortages continued during this period of
time as the rural location of the facility and the low salaries were still less than desirable in attracting professionals and
skilled direct care workers to the facility. Staff shortages have consistently plagued the Beatrice facility. Those
shortages are a significant contributing factor in failure of the facility to meet the standard of professional practices
required under federal regulations. See N. Hicks, “Beatrice center in staffing crisis” Lincoln Journal Star (May 8,
2007). Marvin, “Worse than Wal-Mart” Letter to Editor, Omaha World Herald (May 24, 2007). According to Mike
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As the new century dawned, the persistent problems of staff shortages, residents
with greater behavioral demands, the lack of innovative and creative solutions to the
needs of the residents living at BSDC, the absence of integrative approaches and
utilization of community resources, and an administration isolated and dissociated from
the residents with whom it was entrusted to protect and treat remained embedded and
combined into the downward spiral documented in the CMS investigations from 2001
through 2007.

The static and stagnant nature of the facility’s officials with its focus on
institutional preservation, reminiscent of earlier efforts in the early and mid 20" Century,
was reflected in the fact that during the twenty plus years from 1985 to 2007 the Beatrice
State Developmental Center has reduced its 1985 population by less than 100 residents
while its budget which was $17, 523,479.00 in 1985 has nearly tripled, ballooning to $50,
226,416.00 for current fiscal year 2007-2008.*° The immediate jeopardy findings by
CMS in the Fall of 2006 and the Spring of 2007 meant that over $28,000,000.00 in
federal funds could have been withheld. The departure from generally accepted
professional standards of care by state officials at BSDC in 2006 and 2007, by failing to
meet the minimally accepted professional standards in the regulatory requirements of 42
C.F.R. 8 483 Subpart I, shook the very core of the facility’s long standing justification for
its continued existence: humane treatment and care which could be obtained nowhere

else. %

Marvin, the Executive Director of NAPE/AFSCME Local 61 AFL-CIO, the starting wage for Developmental
Technicians at BSDC is $8.54 per hour. Of the 655 full-time bargaining unit workers at BSDC, 285 make under
$11.00 per hour.

% gec. 121, Laws LB 321.___. For afunding history of the Beatrice State Developmental Center and
Community-Based Mental Retardation Programs from 1969 to 1980 see Out of the Darkness, supra 165.

%! See generally CMS Statement of Deficiencies and Plan of Correction for the Beatrice State Developmental
Center (survey completed 09-29-2006) (1-413) and CMS Statement of Deficiencies and Plan of Correction for the
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A CHRONOLOGY OF FAILURE: A REVIEW OF THE CENTER FOR
MEDICARE AND MEDICAID SERVICES’ SURVEYS OF THE
BEATRICE STATE DEVELOPMENTAL CENTER 2001—2007
As of October 2007 the Beatrice State Developmental Center (BSDC), the State
of Nebraska’s owned and operated intermediate care facility for individuals with mental
retardation (ICF/MR), is home to approximately 350 residents with developmental
disabilities who possess diverse abilities and functional levels. Over three-fourths (3/4)
of the residents at BSDC have speech/language impairments; one-third (1/3) have visual
impairments, with thirty-two (32) being totally blind; and almost one-half (1/2) are non-
ambulatory and non-mobile. Additionally, approximately two-thirds (2/3) of the
residents have seizures or a history of seizures, with nearly ten percent (10%)
uncontrolled. Nearly fifty percent (50%) of the residents at BSDC receive medications to
control injurious behaviors to themselves or others, and over forty percent (40%) have
significant behavioral needs requiring behavior program intervention. The population at
BSDC is aging, with two-thirds (2/3) of the residents between forty-six (46) to sixty-five
plus (65+) years of age. However, there are approximately seventeen (17) residents
under the age of twenty-two (22). Almost all the residents at BSDC have guardians, and
slightly fewer than ten percent (10%) are committed under court order. The facility

provides support and services to persons who have a dual diagnosis of developmental

disabilities and mental illness. BSDC also operates a program licensed as a Center for

Beatrice State Developmental Center (survey completed 09-20-2006) (1-192). Compare the 2007 stated goal of
“providing services at BSDC that are of high quality and which protect the rights of individuals served there, while
promoting independence and ensuring that their health and safety needs are met” with the purpose clause of the 1885
legislation establishing the facility at Beatrice, “Besides shelter and protection, the prime object of said institution shall
be to provide special means of improvement (emphasis supplied) for that unfortunate portion of the community who
were born or by disease have become imbecile or feebleminded, and by a wise and well adapted course of instruction
(emphasis supplied) reclaim them from their helpless condition, and through the development of their intellectual
faculties (emphasis supplied), fit them as far as possible for usefulness in society. “Three-Year State Plan” (Lincoln,
Nebraska: State of Nebraska Health and Human Services System Developmental Disabilities System, June 2007) Goal
A-2, page 10; §2 Act of March 5, 1885, ch. 52, 1885 Neb. Laws.
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the Developmentally Disabled (CDD) at the Hastings Regional Center (the “Bridges”
program) and a hospital unit on the grounds of the state institution at Beatrice, Nebraska.
Each of these facilities and programs is licensed separately.

BSDC, as an ICF/MR, is subject to periodic surveys and inspections by the
United States Department of Health and Human Services, Center for Medicare and
Medicaid Services (CMS). In September of 2006, CMS conducted a comprehensive
survey to assess BSDC’s compliance with federal ICF/MR regulations which is a
required condition for participation in the Medicaid Program. On October 2, 2006 CMS

found that BSDC was not in substantial compliance with the applicable federal rules,

regulations and interpretive guidelines for accepted professional standards of care in a
substantial number of critical areas, and the conditions at the facility constituted an
immediate jeopardy to resident health and safety.** During the course of a follow up

survey on April 19, 2007 CMS surveyors again found that BSDC was not in substantial

compliance with the applicable federal rules, regulations and interpretive guidelines for
accepted professional standards of care in seven out of eight critical areas, and the
conditions at the facility constituted immediate jeopardy to resident health and safety.
This current repeated inability of state officials to protect and treat the residents at
BSDC who are entrusted to their care did not materialize overnight. CMS has surveyed
BSDC repeatedly. Our research and analysis of CMS survey reports has focused on the
period 2001-2007. The CMS survey reports during this time period clearly document
that the critical and substantial failures to meet accepted professional standards of care at

BSDC cited in the October 2006 and April 2007 CMS survey reports are merely the most

%2 Use of the term “professional” in this context means not only physicians, psychologists, nurses, social
workers, therapists, etc. but includes any and all direct care staff, therapy assistants, etc., who provide care, treatment
and services under the supervision and direction of such individuals.
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recent in years of failures that have been known and tolerated by state officials with the
responsibility to protect and habilitate residents at BSDC. The problems and failures at
BSDC are systemic, chronic, and have persisted for years.®

In the following section, we provide a brief summary of the major findings
contained in the reports of CMS surveyors during surveys conducted at BSDC in 2001,
2003, 2004, 2005, 2006, and 2007. Later sections of the report will address in greater
detail the findings contained in the CMS reports of surveys at BSDC in 2006 and 2007.

November 2001. CMS surveyors found facility policy and procedure allowed
staff with substantiated allegations of physical abuse or neglect which constituted
a serious threat to clients to return to work in direct care of residents. This finding
resulted in the Facility Administrator being notified that an immediate jeopardy
situation was found to exist. Surveyors also found the facility did not ensure the
rights of all residents, including the right to file complaints and the right to due
process. The facility also failed to: 1) provide compensation to clients who work
for the facility; ensure that residents have the right to communicate, associate and
meet privately with individuals of their choice; and ensure that residents have the
right to retain and use appropriate personal possessions and clothing; 2) notify
promptly a resident’s parents or guardians of any significant incidents or changes
in the resident’s condition, including serious illness, accident, death, abuse or
unauthorized absence; 3) develop and implement written policies and procedures
that prohibit mistreatment, neglect or abuse of residents; 4) ensure that all
allegations of mistreatment, neglect or abuse, as well as injuries of unknown
source are reported and thoroughly investigated; and that the results of all
investigations are reported immediately in accordance with state law (within 5
working days of the incident); 5) ensure the prevention of further potential abuse
while an investigation is in process; 6) ensure that appropriate corrective action
was taken in situations where the allegations were verified; 7) adequately monitor
programs and failed to secure the required consent of the client, parents or legal
guardian; and 8) ensure that the resident records documented the use of less

% Stoddard, M. “Agency was told of flaws in care” Omaha World Herald (October 7, 2006); Stark, S.
“Patient care criticized at Beatrice State Developmental Center: Federal Investigation finds patients jeopardized”
www.NewsNetNebraska.org (December 31, 2006). Earlier critical reports of the lack of care at the State operated
residential facility for individuals with developmental disabilities have been documented for almost forty years. These
investigations evidenced similar, if not identical, deficiencies at BSDC as the 2006 and 2007 investigations did. See
e.g., Report of the Human and Legal Rights Committee to the Board of Directors of the Association for Retarded
Citizens (Lincoln, Nebraska: Nebraska Association for Retarded Citizens, 1972). The Report of the Human and Legal
Rights Committee detailed the deplorable conditions that existed at the Beatrice State Home in July 1972. See also:
Into the Light: Report of the Nebraska Governor’s Citizens’ Committee on Mental Retardation (Lincoln, Nebraska:
Nebraska Department of Public Institutions, 1968). Into the Light is the summary, highly critical of the dehumanizing
conditions at the Beatrice State Home, of the lengthy report of the Citizens’ Committee appointed by Governor Norbert
T. Tiemann. See: Report of the Nebraska Governor’s Citizens’ Committee on Mental Retardation (Lincoln, Nebraska:
Nebraska Department of Public Institutions, 1968) Vol | and Vol II.
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restrictive techniques prior to the use of more restrictive techniques. It was also
noted that techniques to manage inappropriate resident behavior were being used
as a substitute for an active treatment program.'

January 2003. CMS surveyors found that the facility failed to assure that
abuse or neglect allegations were reported immediately, almost one-half of
allegations of abuse or neglect logged by the facility were not reported to
state authorities as required by law, and the facility failed repeatedly to
investigate serious injuries to residents, such as fractures of unknown
origin and peer-on-peer sexual behavior.**

April 2003. The facility failed to meet the timelines of the Plan of
Correction it had submitted, continued to fail to investigate injuries of
unknown or suspicious origins for several residents, failed to conduct
follow up investigations, failed to promptly investigate and discipline staff
for hitting a vulnerable resident, and took several weeks to complete
investigations of abuse and neglect which were to be completed within
five (5) working days."

October 2003. The facility still failed to thoroughly investigate incidents
and complete investigations in a timely manner, despite repeated promises
in its previously submitted Plans of Correction to remedy its deficiencies.
Surveyors found a repeated pattern of systemic deficiencies in the area of
incident management and included detailed findings of the neglect of two
of the residents’ medical needs who had Gastric (G) and Jejunostomy (J)
feeding tubes resulting in the death of one resident due to peritonitis and a
“near miss” of another by peritonitis as a result of staff misplacement of
the feeding tubes.""

January 2004. The evidence mounted that the officials at BSDC were not
implementing their previous assurances to CMS of immediately reporting
all injuries of unknown origins suffered by the residents living at BSDC.
The facility failed to assess and implement safeguards to protect residents
from documented self-injurious behavior. A behavior management plan
did not exist for a resident who, for over a year, exhibited documented
self-injurious behaviors, including slapping himself, banging his head,
biting his arms, or aggressive behaviors to other residents and staff,
slapping peers and staff, pinching staff and peers, and property
destruction."

# CMS Statement of Deficiencies and Plan of Correction for the Beatrice State Developmental Center
(Survey Completed 01-31-2003) pgs 1-59; See § 28-372 of Adult Protective Services Act, Neb. Revised Statutes
requires any employee of any facility licensed by the Department of Health or Human Services who has reasonable
cause to believe that a vulnerable adult has been subjected to abuse ...shall report to the appropriate law enforcement
agency or to the department. See also: § 28-715 (Abused or Neglected Child Registry) requires that reports of
suspected abuse or neglect be filed in special state Abused or Neglected Child Registry.
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Mid March 2004. BSDC failed to ensure immediate reporting of abuse,
neglect, and injuries of unknown origins. Nursing staff failed to take
appropriate nursing actions examining a resident in respiratory distress at
9:15 a.m. and took no action but instead told the staff, “He’s fine, there’s
nothing wrong with him, quit telling him he’s sick.” The resident
remained in respiratory stress from 9:15 a.m. until the nurse returned to his
room between 12:15 p.m. to 12:20 p.m. for a Nebulizer treatment at which
time he quit breathing and turned blue. Artificial respiration was initiated,
a Code Blue was called, and the resident was transported to community
hospital where he was pronounced dead."

Late March 2004. CMS cited BSDC for the facility’s failure to meet the
dietary needs of the residents living there."

October 2004. The facility was placed in an immediate jeopardy
situation due to a resident being seriously hurt after a fall from a
mechanical lift and the facility failed to initiate interventions by training or
re-training care staff in the use of mechanical lifts.""

However, the warning signs of serious problems at BSDC grew more ominous in 2005 as
a CMS surveyor found that the facility was not providing adequate supervision of the
people living at the facility.

May 2005. The facility failed to remedy the lack of supervision resulting
in behavior management plans not being current and appropriate to meet
the habilitation needs of the residents. Inadequate supervision resulted in
increased elopements from the facility by residents (one of whom had a
previous history of inappropriate sexual behaviors) and one resident was
allowed to roam the halls at night consuming food/edibles for over a year.
The same resident had an outdated treatment plan that included the use of
edibles as behavioral reinforcement two years after he had received a G-
tube and could no longer consume edibles. A resident with a well
documented and known history of pica disorder was allowed to go
unsupervised throughout the facility and nearly died after two days of
vomiting because of swallowing a cork taken from another resident’s
room. A resident, with a history of choking that resulted in his being
placed on a pureed diet, was fed a peanut butter sandwich against the
dietary plan in place for over two years. He began choking, lapsed into
unconsciousness and was hospitalized in the intensive care unit at the
Community Hospital for four days."" When the facility did investigate an
allegation of abuse and neglect, it consistently and continually failed to
follow its own policies of suspending from the workplace staff members
who were being investigated for abuse and neglect.”™
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August 2005. Incidents of staffing shortages, verbal abuse of vulnerable
adults, and team managers neither investigating nor reporting incidents of
abuse and neglect were found to be prevalent and still not in compliance
with federal requirements.”

October 2006 and April 2007. The facility was cited for: (1) not
meeting the applicable federal rules, regulations and interpretive
guidelines of accepted professional standards of care in a substantial
number of critical areas necessary to protect the residents from harm; and
(2) not meeting the applicable federal rules, regulations and interpretive
guidelines for acceptable professional standards of care in a substantial
number of critical areas necessary to ensure active treatment for those
residents. More importantly, CMS found that the practices and conditions
at BSDC in the Fall of 2006 and the Spring of 2007 were so deficient that
a finding of immediate jeopardy was necessary. Those findings and their
consequence will be discussed in much greater detail in subsequent
sections of this report.

As a result of our extensive review and analysis of CMS survey reports of BSDC from
2001 to 2007 the evidence demonstrates clearly that state officials have repeatedly:

e Failed to provide adequate supervision.

e Failed to report or investigate immediately abuse and neglect allegations.

e Failed to suspend offending staff members.

e Failed to implement behavior management programs.

e Failed to provide for proper nursing care resulting in unnecessary pain for a

resident who died.

e Failed to address nutritional and dietary deficiencies.

e Failed to provide adequate numbers of appropriately trained direct care staff, and

e Failed to follow BSDC’s own policies.
Beginning in the Fall of 2006 and continuing through the Spring of 2007, this pattern of
failure has become an indictment of indifference against the state officials responsible for

the protection and treatment of vulnerable residents at BSDC entrusted to their care.
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CHRONOLOGY OF NEBRASKA ADVOCACY SERVICES’ INVESTIGATION
Upon notification of the serious and substantial finding by the Center for

Medicare and Medicaid Services (CMS) of immediate jeopardy in October 2006

Nebraska Advocacy Services (NAS), acting under its authority within the Developmental
Disabilities Assistance and Bill of Rights Act of 2000, 42 U.S.C. § 15001 et seq.,
immediately contacted CMS, the ARC of Nebraska, and the Acting Administrator of the
Beatrice State Developmental Center (BSDC) for documentation of the CMS findings.
On October 5, 2006 three (3) days after the CMS finding, NAS received a faxed copy of
partial findings by CMS. Although partial in nature, an examination and analysis of the
preliminary findings raised substantial concerns that systemic deficiencies existed at
BSDC that placed people residing there at a risk of serious harm or danger.

NAS determined that the preliminary findings demanded a thorough and
comprehensive investigation of alleged violations of both constitutional and federal
statutory rights of persons with developmental disabilities residing at BSDC. The
following is a simple chronology of our investigations:

Early October 2006. After completing a preliminary analysis, NAS

formally requested the entire CMS survey report and the plan of correction

prepared by BSDC in response to the findings in the CMS survey report

from the State of Nebraska. Simultaneously, NAS began negotiations

with the State of Nebraska for an Access Agreement to the BSDC facility,

its residents and staff, and to review the records of BSDC residents. Only

by this complete access to the facility, residents, staff, and records at

BSDC, could NAS fulfill its federal mandate and monitor the safety of
those residents.

November 2006. Negotiations on access to BSDC proceeded rapidly and
on November 2, 2006, a month after the initial CMS report, an Access
Agreement was approved between NAS and the State of Nebraska.

With approval of the Access Agreement, NAS initiated its new presence at
the facility. NAS legal advocacy staff met with the Acting Administrator
and visited all residential and programmatic units to question staff and
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observe the residents living there. NAS also requested demographic
information and the identification of the residents and their guardians
referenced in the CMS reports. The State of Nebraska complied
expeditiously with all of NAS’ requests for data and resident information.

December 2006. On December 9™ the NAS Chief Executive Officer,
Litigation Director and Director of Legal Services met with parents of
BSDC residents to explain what NAS had done to date and planned to do
in the future to not only meet its federal mandate but to advocate and
protect those residents living at the facility. NAS legal advocacy staff
returned to BSDC for an additional on-site inspection.

January 2007. All incident reports of any physical injury that occurred
during December, 2006 and January, 2007 were reviewed by the NAS
Litigation Director and Case Advocate. Hundreds of reports, filling eight
(8) three-ring binders, were examined to establish a base line so that NAS
could understand and verify the accuracy of the levels of severity
contained in the BSDC reporting procedures. Furthermore, all BSDC
policies and procedures were analyzed by the same NAS personnel to
obtain an understanding of the operational aspects of BSDC. NAS staff
received and began analyzing the entire October, 2006 CMS survey report.
NAS staff began identifying specific problematic areas and troublesome
units with either a higher degree of the number of incidences of injuries or
a higher degree of severity of the injuries.®

February 2007. NAS staff continued to analyze the entire CMS survey
of the Fall of 2006.

March 2007. NAS received the 450 page BSDC response and plan of
correction for review and analysis.

April—June 2007. NAS reviews BSDC response and plan of correction.
Staff continues to visit BSDC and investigate cases of abuse and neglect
based on probable cause.

July 2007. NAS received and analyzed the CMS survey report of April
of 2007 and the BSDC response and plan of correction submitted the
middle of July of 2007.

% As a result of the directed focus by NAS staff, one unit at BSDC (108 Kennedy) was identified as
experiencing unacceptable high levels of peer-to-peer aggression, a high number of violent incidences, and a high
degree of staff turnover and absenteeism. NAS met with the BSDC Acting CEO, the State of Nebraska’s
Ombudsman’s Office and the 108 Kennedy Treatment Team to communicate NAS’ concerns and to present our
intention to monitor the treatment plans of three (3) residents for whom we shared significant concerns. Those
heightened concerns resulted in NAS opening active cases for the three residents. As a result of the meetings,
personnel changes were made on the unit and NAS continues to represent those three (3) residents.
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August 2007. NAS opened cases for further specific investigations on

twenty-six (26) additional residents. Individual records are being received

and continue to be reviewed by NAS for these twenty-six (26) residents.

Since November 2006 NAS legal advocacy staff has made bimonthly inspections
and on-site reviews at BSDC. During this time NAS legal advocacy staff has interviewed
direct care staff, professional staff, residents and administrators at the facility. NAS staff
has compiled extensive records, conducted detailed document reviews and met regularly
with the supervisor of the four (4) recently hired abuse investigators.®*® NAS continues to
receive monthly summaries of the more serious level of incident reports. In addition, the
NAS Director of Litigation conducted several extensive on-site inspections, including
interviews with facility staff, people who reside at the facility and facility administrators.
He has reviewed and analyzed over eleven (11) months of individual resident records,
facility records, incident and investigation reports, facility policies and procedures, as
well as the CMS survey reports for 2001, 2003, 2004, 2005, 2006, and 2007. He has also
consulted with nationally recognized experts in the residential treatment of persons with
developmental disabilities.

During the course of our investigation, NAS staff visited people living at BSDC
in their residences, at activity areas, and during meals. Our review and analysis of
relevant state and facility documents has been extensive, including policies and
procedures, as well as medical records, medication records, treatment plans, restraint
records, and behavior management plans for people residing at the facility. We have
reviewed and analyzed countless pages of: 1) incident reports of physical injuries, sexual
assaults, verbal abuse, and deaths; and 2) reports of investigations for physical injuries,

sexual assaults, verbal abuse, elopement, and deaths for the individual living units. We

*®BSDC is currently attempting to fill two (2) vacant investigative positions due to resignations.
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have also examined other historical documents, including legislative enactments, budget
appropriations, executive and legislative and citizen group reports or recommendations,
and prior court pleadings and reports arising from the class action right to treatment
litigation involving conditions at BSDC: Horacek v. Exon, 357 F. Supp. 71 (D. Neb.
1973) (Consent Decree entered October 31, 1975).

The monitoring of BSDC by NAS remains ongoing at the current time. Asa
preliminary matter, NAS notes that BSDC is staffed predominately by dedicated
individuals who are genuinely concerned for the well-being of the residents in their care.
However, the evidence demonstrates unequivocally that they are underpaid, undertrained
and overworked by state officials. NAS is now issuing its preliminary findings and
recommendations in this report due to the persistent and chronic nature of the problems
existing at the Beatrice State Developmental Center.

CONSTITUTIONAL AND STATUTORY OBLIGATIONS
OF STATE OFFICIALS AT THE
BEATRICE STATE DEVELOPMENTAL CENTER

State officials must provide citizens who live at the Beatrice State Developmental
Center (BSDC) with supports and services in accordance with the state’s federal
constitutional obligations. see: Youngberg v. Romeo, 457 U.S. 307 at 322-323 (1982).
The U.S. Supreme Court has recognized that persons with developmental disabilities who
reside in state facilities, such as BSDC, have a “constitutionally protected liberty interest
in safety.” Youngberg at 318. The Court held that the state “has the unquestioned duty to
provide reasonable safety for all residents” within the institution. 1d., at 324.
Furthermore, persons with developmental disabilities residing at BSDC have a

constitutional right to “minimally adequate training.” Youngberg at 322. Specifically,
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“the minimally adequate training required by the Constitution is such training as may be
reasonable in light of [the institutionalized person’s] liberty interests in safety and
freedom from unreasonable restraints.” Youngberg at 319. An essential component of
habilitation treatment for persons with developmental disabilities is the regular provision
of activities designed to help them develop new skills and practice skills already learned.

The test of whether a facility, such as BSDC, has provided adequate minimal
levels of constitutionally required care and treatment depends on if that facility’s
practices substantially depart from generally accepted professional judgment. Youngberg
at 323. Evidence that a facility has engaged in practices that constitute a substantial
departure from accepted professional standards of care is available by both the opinions
of experts knowledgeable in the profession and violations of national regulatory
standards or guidelines.

The Center for Medicare and Medicaid Service’s (CMS) regulations require that
Intermediate Care Facilities for the Mentally Retarded (ICFs/MR) must protect residents
with developmental disabilities from harm, provide adequate staffing, protect them from
abuse, and ensure the provision of active treatment to reduce dependence on drugs and
physical restraints. In particular, 42 C.F.R.8 483.420 (a) (5) requires that the facility
“ensure that clients are not subjected to physical, verbal, sexual or psychological abuse or
punishment”. 42 C.F.R. 8 483.430 (d) (1) requires facilities to “provide sufficient direct
care staff to manage and supervise residents”, while 42 C.F.R. § 483.420 (6) requires
facilities to “ensure that clients are provided active treatment to reduce dependency on

drugs and physical restraints”.
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FINDINGS OF VIOLATIONS OF THE CONSTITUTIONAL RIGHTS
OF CITIZENS LIVING AT THE BEATRICE STATE
DEVELOPMENTAL CENTER BY STATE OFFICIALS

Nebraska Advocacy Services (NAS) incorporates, as an integral part of its own
findings and conclusions of constitutional violations at the Beatrice State Developmental
Center (BSDC), those findings and conclusions of the Center for Medicare and Medicaid
Services (CMS) in its investigations of the Fall of 2006 and the Spring of 2007. Both sets
of findings demonstrate that practices at BSDC substantially departed from accepted
professional standards of care in violation of federal regulations. Observations, analyses,
inspections, record reviews, and consultations with experts by NAS since November of
2006 confirm the earlier CMS findings. We present an overview and summary
examination of the CMS findings from October of 2006 and April of 2007 that is further
supplemented and illustrated by more recent findings from the ongoing investigation at
BSDC being conducted by NAS.

FINDING |
Nebraska State Officials Have Failed and Continue to Fail to Protect
Vulnerable Individuals at the Beatrice State Developmental Center from
Physical, Verbal, Sexual, and Psychological Harm and Abuse
in Deprivation of Their Constitutional and Statutory Rights.

Nebraska Advocacy Services (NAS) finds that certain conditions and practices at
the Beatrice State Developmental Center (BSDC) violate the constitutional and federal
statutory rights of citizens who live at the facility. Specifically, NAS finds that residents

living at BSDC suffer harm and the continued risk of harm from the facility’s failure to

keep them safe.’ The facility regularly subjects the vulnerable residents who live there
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to physical abuse, neglect, and serious physical injury.*” This is a recurrent and chronic
problem pervading the institutional culture from the CEO down to the direct care staff. It
continued to blatantly manifest itself even after state officials provided later assurances
that it had been eradicated.®® NAS further finds that there exists a pattern and practice,
extending for years, that state officials have not protected people living at BSDC from
harm and the risk of harm.

The level of harm and violence for residents living at BSDC continues to escalate as a
consequence of historically chronic staff shortages, inadequately trained staff and lack of
professional assistance at the facility. This persistent reality impacts not only the im-
mediate safety issue, but also the ability of state officials to provide active treatment,
which requires a continuous process for the development, implementation, monitoring,

assessment, and modifying of behavior interventions.

¥ This finding by NAS is not recent. In 2002, NAS successfully settled a wrongful death action against the
State of Nebraska for the negligent failure by state officials at BSDC to protect Kristine Everitt, a 43 year-old woman
with a well-documented history of seizures, who died while left unattended in a bath at the facility. She drowned while
alone and unsupervised for 15 to 25 minutes in a whirlpool bath on February 15, 1999. Her death did not need to
happen. Seventy-five days before her death on February 15, 1999, she had been left alone and unsupervised in the
same whirlpool. At that earlier failure of supervision she had a seizure and had to be resuscitated. Kristine Everitt,
according to records at BSDC, had multiple seizures daily at the facility. As part of the settlement, which included a
significant monetary award for her estate and dismissal of the State of Nebraska’s claim for reimbursement for her care,
state officials agreed to erect a memorial to Kristine on the grounds of BSDC in her memory and as a reminder of the
devastating consequences of the failure to meet their primary duty to protect individuals at BSDC. E. Dean Everitt Sr.,
Personal Representative of the Estate of Kristine Everitt, Deceased v. State of Nebraska, Case No. C100-25 (District
Court of Gage County) (Settled 2002).

% In the Fall of 2006, the CMS survey on placed the facility at Beatrice in immediate jeopardy for this
systemic failure. Id., 43-72. BSDC in its plan of compliance provided assurances that the failures to meet acceptable
professional standards had been eliminated. However, in April 2007, a CMS survey again placed BSDC in immediate
jeopardy because, “The facility’s system to prevent and detect abuse, neglect and mistreatment failed to adequately
protect individuals from harm or potential harm. The facility did not thoroughly investigate all allegations of abuse,
neglect, mistreatment and injuries of unknown source; the facility failed to ensure that sufficient safeguards
were in place during the course of these investigations; and the facility failed to take appropriate corrective
action when a violation was verified (emphasis supplied)”. CMS Statement of Deficiencies and Plan of Correction
for the Beatrice State Developmental Center (Survey Completed 04-20-2007) (1-192) 2-3.
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A. Center for Medicare and Medicaid Services Findings of
Violations of Federal Regulations and Standards at the
Beatrice State Developmental Center in October of 2006 and April 2007
In October, 2006 the Center for Medicare and Medicaid Services (CMS) found
that the Beatrice State Developmental Center (BSDC) failed to meet the requirement of 8
1905 (d) of the Social Security Act and substantially departed from the accepted
professional standards of care as established in federal regulations for Intermediate Care
Facilities for the Mentally Retarded (ICFs/MR). Specifically, CMS found that BSDC and
state officials had departed from federal regulations in seven out of eight critical areas
(emphasis supplied) that directly impacted the lives of all residents living at the facility.
Two of those areas relate to the repeated failure of state officials to protect the residents
from harm: 1) BSDC violated 42 C.F.R. 8 483.10 (Governing Body and Management)
because the facility’s governing body failed to exercise general operating direction over
the facility which CMS found potentially affected all residents living at BSDC;*' and 2)
BSDC violated 42 C.F.R. § 483.20 (Client Protections) in that state officials at the facility

failed to ensure that residents were free from abuse, neglect and mistreatment.

The above findings resulted in the identification of two immediate jeopardy

situations which had not been removed at the time CMS left on September 29, 2006: 1)
“the facility failed to ensure that clients were free from abuse and mistreatment ...
potentially affecting all 367 clients in the facility”; and 2) “the facility failed to develop
and implement written policies and procedures that prohibit abuse and neglect as
evidenced by the lack of adequate supervision provided to prevent client abuse...
potentially affecting all 367 clients.” " State officials at the facility also violated the

rights of BSDC residents in that they “failed to ensure due process (emphasis supplied)
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for clients with rights restrictions and failed to obtain informed consent for restrictive
practices” for residents at the facility. Additionally, the facility failed to promote
community participation and integration for individuals in the residence which had the
potential to affect all residents in the facility." In the major areas of failure to protect
BSDC residents, CMS continued to document the mounting list of failures by state
officials to protect the vulnerable citizens in their custody. Specifically, state officials
had failed to:

e develop, establish, maintain, and monitor a system to investigate all allegations of

abuse, neglect, mistreatment and injuries of unknown sources at BSDC in a timely

manner;

e report 102 of 193 injuries of unknown origin in a three-month period to the
administrator;

e conduct a thorough investigation of allegations of abuse and neglect as well as
injuries of unknown origin;

e ensure that sufficient safeguards were in place during the course of these
investigations and to take appropriate corrective action when a violation was
verified or substantiated; and
e put safeguards in place during investigations of allegations of abuse and neglect
and failed to take appropriate corrective action for injuries of unknown origin and
allegations of abuse, neglect, and mistreatment.
These failures, in the judgment of the federal CMS surveyors, directly impacted all
residents at BSDC.*"!

In April of 2007 surveyors for the Center for Medicare and Medicaid Services
(CMS) returned to survey the Beatrice State Developmental Center (BSDC) and found
that the facility failed to meet the requirement of 8§ 1905 (d) of the Social Security Act

and substantially departed from the accepted professional standards of care established by

federal regulations for Intermediate Care Facilities for the Mentally Retarded (ICFs/MR).
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Specifically, CMS found that BSDC and state officials had again continued to violate
federal regulations 42 C.F.R. § 483.20, as they had six months earlier, by failing to
ensure client protections (emphasis supplied) that directly impacts the lives of all
residents living at the facility®®. Specifically, state officials again failed to:

e implement and monitor a system to prevent abuse, neglect and mistreatment and
failed to adequately protect residents from harm or potential harm;

e investigate all allegations of abuse, neglect, mistreatment and injuries of unknown
xXvil

source;

e conduct thorough investigations; '™

e ensure that sufficient safeguards were in place during the course of these
investigations and take appropriate corrective action when a violation was verified
or substantiated; "

e complete and report investigations to the administrator within the required five (5)
day time period;* and

« take appropriate corrective actions when a violation was verified.**

CMS also found a new and critically important violation by those state officials in that

they failed to recognize client-to-client abuse as “abuse” (emphasis supplied) in that
they did not require specific levels of injury to be reported to the administrator.™ This

failure impacted all residents at BSDC.

¥ CMS Statement of Deficiencies and Plan of Correction for the Beatrice State Developmental Center
(Survey Completed 04-20-2007) (1-192); Letter with Enclosures of Immediate Jeopardy from Centers for Medicare &
Medicaid Services to Lawrence Pezley, Acting Chief Executive Officer, Beatrice State Developmental Center (April
24, 2007).

401d. 56-62. CMS reported that many investigations languished for as long as two weeks. 1d.

41 1d. 53-56; 62-98. CMS found that state officials took no corrective actions for over 50% of the injuries of
unknown origin which occurred in March of 2007. Between January 17, 2007 and April 20, 2007, state officials took
no corrective action for 25% of injuries of unknown origin. 1d. 62.
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B. Further Examples of Violations of Federal Regulations Supportive of
Nebraska Advocacy Services’ Findings of Deprivations of Constitutional Rights
at the Beatrice State Developmental Center

During the course of our ongoing investigation of conditions at the Beatrice State
Developmental Center (BSDC) we documented that many of the practices of state
officials at BSDC that violated and departed from the standards of care in 42 C.F.R. §
483.20 and 42 C.F.R. 8§ 483.440, have continued unabated after state officials submitted
their last Plan of Correction to the Center for Medicare and Medicaid Services (CMS) in
July of 2007. Of significant concern to Nebraska Advocacy Services (NAS) is the
repeated failure* of state officials at BSDC to: 1) report, thoroughly investigate, and take
immediate corrective action; 2) initiate appropriate interventions involving the significant
number of injuries of unknown origins; and 3) decrease the escalating peer-to-peer
violence that continues to permeate the facility.** Despite assurances contained in the
Plan(s) of Correction submitted to CMS by state officials in 2001, 2003, 2004, 2005,
2006, and 2007 to bring BSDC into compliance with the federal standards of professional

care, they have failed to do so and still do depart substantially from those accepted

standards of care.**

%2 Repeatedly, in 2001, 2003, 2004, 2005, 2006, and 2007 CMS surveyors cited State officials for this
systemic failure.

3 Evidence indicates that individuals who are non verbal at BSDC continue to be at risk of significant bone
fractures. See the following similar incidents: (Incident #013)-Non-verbal individual has broken humerus of unknown
cause; (Incident #056)-Non-verbal individual has fracture of surgical neck of left humerus and fragment fracture of the
humeral head; see also: (Incident # 008)- Fracture of arm of unknown cause; (Incident #020)-Fracture of left foot of
unknown cause. Investigation noted that roommate had a similar fracture. Since September 27, 2007, four individuals
at BSDC have suffered bone fractures. Two suffered fractures of the legs with the cause of “unknown origin”. One
other individual suffered a broken finger. NAS is still attempting to ascertain what bone(s) were fractured of the fourth
individual. The individuals who have the fractures of the legs and the individual who has the unknown fracture are
non-verbal.

44 Compare the CMS surveys of 2003, 2004, and 2005 with those of 2006 and 2007 and the same failure to
thoroughly investigate is cited by the federal surveyors. CMS Statement of Deficiencies and Plan of Correction for the
Beatrice State Developmental Center (Survey Completed 01-31-2003) pgs 1-59; CMS Statement of Deficiencies and
Plan of Correction for the Beatrice State Developmental Center (Survey Completed 04-17-2003) pgs 1-13; CMS
Statement of Deficiencies and Plan of Correction for the Beatrice State Developmental Center (Survey Completed 10-
09-2003) pgs 1-54; CMS Statement of Deficiencies and Plan of Correction for the Beatrice State Developmental Center
(Survey Completed 01-22-2004) pgs 1-24; and CMS Statement of Deficiencies and Plan of Correction for the Beatrice
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NAS has included a brief sample of illustrative cases which, in our judgment,
demonstrates and supplements the more than 600 pages filled with countless individual
examples in the 2006 and 2007 CMS survey reports. These examples clearly
demonstrate the facility has failed to meet its fundamental responsibility under the United
States Constitution and federal statutes and implementing regulations to provide
treatment and protect the residents living at the facility from harm, rape, or sexual
assaults.”> The significant importance of the following sample of illustrative cases is that
they establish the continuing violations of constitutional rights, federal regulations and
the departure from accepted standards of professional care by state officials responsible
for BSDC. These brief summaries were prepared by NAS staff; however, NAS disagrees
with the conclusion that there was neither abuse nor neglect in several of those
investigations. The examples are presented in a chronological sequence in order to
illustrate the scope and extent of the continuous violations at BSDC. We believe these

incidents serve to corroborate that the problems at BSDC are sweeping in their scope

State Developmental Center (Survey Completed 05-11-2005) pgs 1-14, with CMS Statement of Deficiencies and Plan
of Correction for the Beatrice State Developmental Center (Survey Completed 09-29-2006) (1-413) and CMS
Statement of Deficiencies and Plan of Correction for the Beatrice State Developmental Center (Survey Completed 04-
20-2007) (1-192).

5 CMS Statement of Deficiencies and Plan of Correction for the Beatrice State Developmental Center
(Survey Completed 09-29-2006) (1-413) pgs 43-105 documents a rape of an 18 year old female in BSDC school
reading room by an 18 year old male who had a well documented history of sexual predation and impulse control and
for whom BSDC failed to supervise under the pre-admission requirement “that he was being placed at BSDC for
supervision and structure due to sexual activity and impulse control and required 24 hour awake visual supervision.”
Privacy and human dignity dissipate in staff convenience. CMS surveyors describe its demise, “Two staff was
observed with client 33 in the bathroom. The door to the bathroom was open and staff verbally prompted client 33 to
take her robe off. The two staff assisted client 33 in taking her clothes off and client 33 stood naked in the bathroom in
full view of clients and staff that passed by. Staff then proceeded to assist client with a shower while the bathroom
door remained open.”Id. 76. Individuals at BSDC are sexually assaulted by staff. The CMS surveyor details, “ A
technician went into the restroom in the coed dining area and discovered client 56 sitting on a stool in a stall while
(Former Employee 1), Food Service Aide, was masturbating (Client 56) who had an erection...The client indicated that
this was the second incident in which (former employee) had touched him....The investigation revealed a second
allegation of abuse by former Employee 1 that involved client 56; this allegation was noted by both the Administrator
and the investigator. The Administrator confirmed that there was no further investigation into this second allegation.”
Id. 117-118. NAS notes that a sexual assault of vulnerable adults in the custody of state officials is a felony in
Nebraska. No felony prosecution ensued of the food service aide. Nor is there evidence that the information of the
observed sexual assault was provided to either the County Attorney of Gage County or the State Patrol. See also:
(Case # 012)-April 6, 2007-Peer-on-peer sexual assault while staff members played cards.
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from the alpha of critical, life-endangering staff abuse and/or neglect, to the omega of
staff shouting at individuals. It is this spectrum of illustrative cases that we believe
evidences a culture of dismissive disrespect and devaluation for the personhood of
individuals living at the facility.

JANUARY 2007

(Incident #001)—A woman who resides at BSDC was receiving assistance in
bathing from a staff member. The staff member noticed that the woman’s breast area and
naval appeared to be shaved. She was taken to the Beatrice Community Hospital for a
possible sexual assault examination. The Beatrice Community Hospital report indicates
that the woman possibly did have her naval and breast area shaved. BSDC investigation
concluded: Staff where she lives had a heightened awareness of incidences where other
people living on the unit had been shaved in their pubic area without medical
authorization. Her loss of hair could have been from using adhesive tape for her briefs or
from topical lotions that were used to clean her feeding tube; no abuse or neglect
occurred.

(Incident #002)—A man who resides at BSDC was eating an apple for a snack,
tried to eat it, and then spit it on the floor. Staff did not clean up the apple mess from the
floor and the man has a history of eating food off the floor. BSDC investigation
concluded: Staff was neglectful in this situation.

FEBRUARY 2007

(Incident #003)—Staff observed a discoloration on the left calf of a woman who
resides at BSDC. In an internal BSDC investigation, the investigator questioned whether
she received this “bruise” while staff was “holding her down to change her brief.” The
investigation concluded: Staff did not neglect or abuse her in receiving this injury. The
investigation did not have a conclusive explanation as to how she acquired the injury.

(Incident #004)—BSDC conducted an internal investigation when a web
moderator of a website contacted Nebraska Department of Health and Human Services
and reported that a woman was posting on her website and reporting about abuse and
neglect of people who receive services at BSDC. The staff member writing on this
website talked specifically about two people being abused by staff members. The staff
member alleged two other staff members were propping a chair in front of a woman’s
door so they would be alerted if she attempted to leave her room. Another allegation
stated that staff would sit on a woman in order to “calm her down.” A third allegation
stated that a woman woke up upset and the staff “dealt with” her. BSDC investigation
concluded: Abuse occurred in posting this information on a website, failing to report
verbal abuse, and for propping a chair in front of a woman’s bedroom door.
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(Incident #005)—A BSDC staff person wrote in a web-based “journal” that she
felt like killing a woman who resides at BSDC. She also called this woman a “psycho
lady” in the journal. These statements by the BSDC staff person were posted on a
website. Also this woman who receives services from BSDC was wrapped up in her
blanket to the point that she was not allowed to free her arms. BSDC investigation
concluded: Abuse on the part of staff members that were restraining her with the blanket.

(Incident #006)—A woman who resides at BSDC was grabbed without a gait belt
and roughly placed in her wheelchair by a staff member. She fell to the floor and injured
her lower right leg and left ankle. BSDC investigation concluded: Staff member
physically abused her.

MARCH 2007

(Incident #007)—A man who resides at BSDC has a doctor’s order for the use of
a mechanical lifting device when making transfers from one surface to another. The
method the staff used was a method that was taught in staff orientation. BSDC
investigation concluded: Staff did not neglect him when they transferred him without a
lift. The investigation also noted the reporting staff member did not like the staff member
she was alleging used the improper lifting methods.

APRIL 2007

(Incident #008)—A man who resides at BSDC was found to have a fractured
arm. One staff member reported seeing another direct care staff member transferring him
without the use of the doctor-ordered mechanical lift. The reporting staff member was
concerned about whether this may have caused his broken arm. BSDC investigation
concluded: Neglect did take place.

(Incident #009)—A man who resides at BSDC was assigned one-on-one
supervision for sexually inappropriate behaviors, physical aggression, and property
destruction. He reported on this night he was able to roam freely around the residence.
Instead of providing supervision, the direct care staff played a card game leaving several
people unsupervised. BSDC investigation concluded: Staff was neglectful in failing to
supervise.

(Incident #010)—Staff was required to provide 30-minute checks on two men
who reside at BSDC while they are asleep. These checks are the result of a previous
incident in which one of the gentlemen sexually assaulted the other. A direct care staff
member documented that she conducted the checks when she did not. BSDC
investigation concluded: She had neglected the men.

(Incident #011)—A man who resides at BSDC reported to staff that he was
sexually assaulted by a peer the night before in his bathroom. The aggressor in this
situation had been assigned one-on-one supervision, but was not being adequately
supervised. The man who was assaulted was to have staff check on him every 30 minutes
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while he was asleep, however this did not happen. The BSDC investigation showed that
while the alleged assault took place, staff members were playing cards at a table. BSDC
investigation concluded: A “sexually inappropriate” act took place. However, the
investigation could not determine whether or not the act was consensual or an act against
the man’s will. The investigation found that the staff did neglect this man. The report
further concluded that if staff had provided appropriate supervision, the incident would
have been interrupted or prevented.*®

(Incident #012) April 7, 2007—A man who resides at BSDC fractured his right
humerus. Staff noticed him refusing to eat and that he complained of pain in his arm. He
was taken to the Beatrice Community Hospital where a doctor found that he had fractured
his right humerus most likely through blunt force trauma. In an internal investigation,
BSDC was unable to find documentation or reports from staff or the man that provided
information of the blunt force trauma that could have caused his fracture. BSDC
concluded: There was no abuse or neglect. The man is non-verbal and could not
participate in the investigation.

(Incident #013) April 12, 2007—A staff member pushed a man into the wall and
was also seen “teasing” the man by attempting to take his food from his plate. The same
staff member had been accused of physically abusing him three other times in the past
nine months. In the previous three investigations, the staff member was not found to be
physically abusing the man. BSDC investigation concluded: Staff member did abuse him
both physically and mentally in this incidence.

(Incident #014)—A staff member at BSDC held a man’s head back against the
headrest of his wheelchair, forced a spoon into his mouth, and held a washcloth over his
mouth to prevent him from spitting out his medication. While she did this, she stated,
“You’re not going to do this to me.” Two other staff members observed this incident, but
did not immediately intervene or report it to appropriate personnel. BSDC investigation
concluded: Staff member administering the medication was physically and verbally
abusive to the gentleman. The other two staff members were found to have neglected him
by failing to intervene and appropriately report the abuse.

(Incident #015)—A woman who resides at BSDC requires enhanced supervision
when food and liquids are present. She has a G-tube and it could be life-threatening if she
ingests food or liquids. During mealtime, a staff member was initially providing
appropriate supervision. The staff member was then called upon to assist with another
task and focused her attention elsewhere. When she turned her attention back, the woman
was ingesting a cup of gelled liquids. BSDC investigation concluded: Staff member
neglected her.

6 NAS disputes the BSDC investigator’s characterization of sexual assault of an individual at BSDC as a
“minor” injury. Such a characterization reflects, in the judgment of NAS, continued social devaluation of individuals at
BSDC. See Osburn, An Overview of Social Role Valorization theory 1(1) The SRV Journal 4, 4-5 (2006).
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(Incident #016)—A man who resides at BSDC experienced multiple fractures to
his left great toe when a door on his wardrobe unit fell on it. The man’s father had sent
replacement hinges to BSDC; however, six weeks later, when the incident occurred, the
hinges had not been attached. BSDC investigation concluded: Staff was neglectful in not
ensuring that hinges to the wardrobe were replaced.

(Incident #017)—A non-verbal woman who resides at BSDC moved off the toilet
and a staff member noticed she left blood on the toilet. The staff member checked her
genitalia and found a one-inch laceration on the inside of her left labia. The non-verbal
woman was first seen at the BSDC Outpatient Clinic and then sent to the Beatrice
Community Hospital which concluded that the injury was a suspected mechanical
trauma. BSDC staff reported to the hospital staff that this woman with a disability sits
down with a “plop” on the toilet seat. BSDC investigation concluded: No abuse or
neglect on the part of BSDC staff. This non-verbal person with a disability was not able
to participate in the investigation.

MAY 2007

(Incident #018)—A man who resides at BSDC was required to wear a one-piece
pajama due to a history of chewing on his colostomy bag. One staff refused to comply
with this requirement due to the difficulty of dressing him in the one-piece pajama and
her concern that this would also restrict him from masturbating. BSDC investigation
concluded: Staff member was found to have neglected this man.

(Incident #019)—A man who resides at BSDC left his home and was found at an
apartment complex adjacent to the BSDC campus 20 minutes later. He is required to have
one-on-one supervision. He also has a Wanderguard for elopement issues. The staff
members were not supervising him appropriately at the time of the incident. The alarm
went off when he opened the door and staff was unable to turn off the alarm as they did
not know the code. BSDC investigation concluded: Staff neglect for not providing
appropriate supervision.

(Incident #020)—A man who resides at BSDC was found to have a swollen and
bruised left foot during his evening bath. When X-rays were performed it was discovered
that he had a fractured left foot. The way in which he fractured his left foot is unknown.
BSDC investigation concluded: Staff was not found to be neglecting him; however, the
investigation did note that a similar unknown injury took place with his roommate.

(Incident #021)—A man who resides at BSDC was under routine supervision,
meaning that staff was not required to provide any further supervision during meals. He
has a G-tube and it can be life-threatening if he ingests food or liquids. He ingested a ¥4
glass of grape juice. BSDC investigation concluded: Staff did not neglect him; however,
the supervision level was changed to one-on-one when foods or liquids are present.
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(Incident #022)—A man who resides at BSDC was placed in an unapproved
Mandt hold by a security guard and a staff member. During this incident, staff that were
aware that the guard and a staff member were using inappropriate techniques failed to
intervene and stop the hold. The security guard had received advanced training in Mandt
and still was not aware of the inappropriateness of his technique. BSDC investigation
concluded: Staff had abused the man in the use of the unauthorized Mandt hold. The
investigation also showed that staff had neglected him when they did not intervene upon
discovering the guard was using inappropriate techniques.

(Incident #023)—A man who resides at BSDC received seven different
medications that were prescribed for a peer in his home, as well as his own prescribed
medication. The staff member who administered the medication was highly frustrated
that evening. The man was admitted to Outpatient Clinic and monitored for the evening.
His blood pressure fell to 70/40 as three of the medications mistakenly given were for
high blood pressure. BSDC investigation concluded: Staff member neglected the man.

(Incident #024)—A woman who resides at BSDC was seen outside at the end of
the sidewalk without supervision. She was discovered to still have her napkin tucked into
her shirt and her spoon from lunch. She was to be on “enhanced supervision” within sight
of staff at all times. Staff members at her home were not aware that she was gone. BSDC
investigation concluded: Staff neglect for not providing appropriate supervision and the
Team Leader was cited for not reporting the incident as an incident of abuse or neglect.

(Incident #025)—During a BSDC internal investigation, three separate issues
were reported to Human Resources:
1. A direct care staff member had reported another staff member had been

sleeping on third shift.

2. A man who resides at BSDC made a suicidal verbalization and a direct care
staff member asked to call the psychologist on duty to talk to him. The
psychologist replied that he would not talk to the man because the man was
being “manipulative.”

3. A man who resides at BSDC made a homicidal verbalization. When the direct
care staff member called the manager for assistance, the manager told her to
“take care of it yourself.”

BSDC investigation concluded: Neglect took place regarding the staff member sleeping
on third shift, but that there was no neglect in the other two incidences.

(Incident #026)—A man who resides at BSDC pinched another resident. BSDC
conducted an internal investigation. The report included the name of the staff member
who was assigned to supervise the man. The investigation concluded: Staff member listed
to have neglected the man was not at work at the time in question, thus neglect did not
take place. The investigator did conclude, however, that the direct care staff member in
the man’s home did not know who they were supervising and what the supervision
requirements were.
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(Incident #027)—A man who resides at BSDC was scheduled to have dental
work done under general anesthesia. The procedure was explained to his guardian at a
team meeting before the procedure was performed. His guardian (mother) was aware that
one tooth may have to be pulled and numerous cavities filled. During the procedure, the
dentist determined that it would be more beneficial to pull three teeth. The dentist then
stopped the procedure to allow the man’s social worker to contact his guardian for
consent to pull more teeth. When the social worker was unable to contact the guardian,
she contacted the guardian’s husband (the man’s father), whom the social worker
believed was a co-guardian. The husband granted consent, however, he was not the co-
guardian. The guardian called after the procedure and reported that she would have not
given consent to pull three teeth. BSDC investigation concluded: The social worker
neglected the man by not obtaining appropriate consent from his guardian.

(Incident #028)—A woman who resides at BSDC injured her hand when she
engaged in self-injurious behavior of hitting herself on her head with her hand. She was
to receive one-on-one supervision within five to eight feet when the incident happened.
BSDC investigation concluded: Shift manager neglected her by not having appropriate
safeguards in place.

(Incident #029)—A woman who resides at BSDC injured her back when she was
pushed by another resident. A BSDC internal investigation showed that after this incident
occurred, the other resident was placed on visual supervision by the Treatment Unit
Manager. This manager failed to inform the staff of the change in supervision level,
which meant that appropriate safeguards were not in place to prevent future incidences.
BSDC investigation concluded: The manager neglected both of these women.

JUNE 2007

(Incident #030)—A woman who resides at BSDC was found walking around
outside her work area. The staff member assigned to her had just finished feeding her
through her feeding pump. After eating, she lay down for a nap and the staff member
went to do paperwork in the office. This woman is ordered not to lie down for 30 minutes
after eating via her feeding pump. BSDC investigation concluded: Neglect did not take
place due to a shift change and uncertainty of who was assigned to her at the time she
eloped.

(Incident #031)—A woman who resides at BSDC was being “buddy lifted” by
two staff members from the commaode to her bed. While making this transfer, she hit her
head on her headboard causing a one-inch red area on her head. BSDC investigation
concluded: Neglect due to her requiring the use of a mechanical lift for all transfers.

(Incident #032)—A man who is non-verbal and resides at BSDC had been
participating in activities at the Carston Center on the BSDC campus. While in the gym at
the Carston Center, he reached for a metal electrical outlet. A staff member responded by
pushing the man’s arm down with her foot. When he removed his hand from the outlet, it
was deeply cut and covered in blood. He required emergency surgery at Bryan LGH-
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West in Lincoln to repair a lacerated tendon in his long finger and a laceration on his
index finger. At the time BSDC conducted an internal investigation, it was not certain
whether he would regain full use of his long finger. BSDC’s investigation concluded:
Staff member physically abused this man. The investigation further concluded that
another staff member neglected him, as she had his supervision card at the time and was
not providing him with appropriate supervision.

(Incident #033)—A woman who resides at BSDC was eating a grilled cheese
sandwich that was cut up into bite-size pieces per her dietary requirements. While she
was eating, she began choking, lost consciousness, and required the use of the Heimlich
maneuver. Staff members called 911 and began CPR as they were unable to dislodge the
food in her throat. A physician’s assistant was able to suction out the food from her
throat. BSDC investigation concluded: Neglect did not take place as the food was cut as
required and staff responded appropriately to the medical crisis.

(Incident #034)—A man who resides at BSDC had an ileostomy bag that had
come open and needed to be changed. None of the staff members on duty were trained to
do this task, and the nurse was called. While waiting for the nurse, one staff member
assisted the man to a bathroom stall, helped him remove some of his clothing, and left
him on the toilet, unsupervised for 30 minutes. When the nurse found him, he had feces
all over his body, his clothing, and the bathroom stall. BSDC investigation concluded:
Staff members on duty neglected this man in not helping him to clean up even though
they could not provide direct assistance with the ileostomy bag.

(Incident #035)—A man who resides at BSDC was discovered unsupervised
outside in his wheelchair by a staff member from another area. It is unclear how long he
was outside without supervision. The staff member that was assigned to him was required
to know where he is at all times, as he likes to leave his home. BSDC investigation
concluded: Neglect did take place. The staff decided to give permission for him to use a
Wanderguard. This is the fourth time he has left without supervision since January 1,
2007,

(Incident #036)—A man who resides at BSDC was assaulted by a staff member
when the staff member was trying to restrict his access to food in the kitchen. The staff
member was told to “keep him out of the kitchen” due to a history of his “stealing food.”
As he attempted to get into the kitchen, the staff member pushed him out of the way
causing him to fall back and hit his elbow. BSDC investigation concluded: Staff member
physically abused him.

(Incident #037)—A man who resides at BSDC is required to have enhanced
supervision for a history of elopement and sexually inappropriate behavior. He left his
home and was unsupervised for 15 minutes. Enhanced supervision requires knowing
where he is and what he is doing at all times. He had been placed in Mandt holds two
times before this for behavioral incidences. BSDC investigation concluded: Staff did not
neglect him. The investigator notes that as soon as the staff member realized he was not
around, the staff member began looking for him.
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(Incident #038)--A woman who resides at BSDC was left in her bed,
unsupervised, while all the other residents and staff went to the Carsten Center for
activities. A housekeeper came around to clean and discovered that she was left on the
unit by herself. When the staff at the Carsten Center realized they had left her on the unit
alone about 30 minutes had elapsed. BSDC investigation concluded: Staff was neglectful
in failing to supervise. An Acting Team Leader was also found to be neglectful when he
did not respond appropriately when it was discovered that this woman with a disability
had been left at the unit.

(Incident #039)—A manager from Beatrice Supermarket reported that a staff
member flicked a man who resides at BSDC on the head and overheard the staff member
tell him to “shut up.” BSDC investigation concluded: Staff member verbally abused him,
but did not physically abuse him. The staff member provided an “explanation” as to why
the manager at the supermarket may have seen what looked like her “flicking” the man’s
helmet.

(Incident #040)—A woman who resides at BSDC had bruises on her arm after a
peer bit her. BSDC investigation concluded: Both women were receiving appropriate
supervision and appropriate safeguards were implemented after the incident. No abuse or
neglect was found.

(Incident #041)—A man who resides at BSDC was receiving assistance with
bathing from a direct care staff member. The staff member realized that she had forgotten
the mechanical lift and went to retrieve it, leaving the man unsupervised in the bath. He is
required to have one-to-one supervision while bathing because he may “jump or throw
himself” while in the bathing device. BSDC investigation concluded: Staff member did
not neglect him and that it was not clear in the on-call documentation that he was not
allowed to be left unsupervised.

(Incident #042)—A man who resides at BSDC was walking toward a staff
member who put her feet up to block his path. The staff member told him to “get away
from me” and made physical contact with him with one of her feet. BSDC investigation
concluded: Staff member physically and verbally abused him.

(Incident #043 and Incident #044)—Two men who reside at BSDC reported
similar incidences during group therapy that staff had elbowed them and were
disrespectful. Both incidences included allegations of staff excessively restraining them
in some way. BSDC investigations for both incidences concluded: Physical abuse did not
take place. However, both investigations did note that a staff member accused of abusing
these men had eight allegations of abuse or neglect from five different individuals during
his employment at BSDC.
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(Incident #045)—A man who resides at BSDC reached out and grabbed and
pinched a peer’s arm. He was to be provided one-on-one supervision within five feet. He
needed this level of supervision because of past incidences of aggression toward others.
BSDC investigation concluded: Staff had neglected him because they were not providing
the appropriate level of supervision at the time of the incident.

JULY 2007

(Incident #046)—A woman who resides at BSDC was placed in her bed in the
early evening while two staff took other residents to an outing. The other staff that
stayed behind did not check on her while she was in bed. When she was finally checked
almost five hours later, she was found to be soaked in urine (including her clothes,
blankets, and mattress). BSDC investigation concluded: Staff neglected her.

(Incident #047)—A direct care staff member reported observing another staff
member falling asleep on second shift. The staff member who fell asleep was holding a
supervision card for a man and was required to be within five to seven feet because of his
aggressive behavior. BSDC investigation concluded: Staff member neglected him and all
other people who live in that home. The reporting staff member was also found to have
neglected the people she served because she woke the other staff member up about five
times before reporting the neglect.

(Incident #048)—BSDC conducted an internal investigation to examine a Team
Leader’s failure to report an incident of peer-to-peer violence and failure to implement
safeguards to prevent further incidences of violence. BSDC investigation concluded:
Team Leader neglected the two people involved in the incident in the failed
responsibilities of reporting and implementation of safeguards.

(Incident #049)—A direct care staff member was supervising 11 people when an
investigator approached the group because of her concern that a man was attempting to
harm himself. When the investigator approached the staff member about the situation, the
staff member was aggressive and hostile. BSDC investigation concluded: The direct care
staff member was not neglecting the people under his supervision and the investigator
was reprimanded for approaching the situation like she did.

(Incident #050)—A man who resides at BSDC reported that he injured his back
when a staff member pushed him off his bed. BSDC investigation concluded: Staff
member did not assault him and the injury took place when he fell off of his bed onto a
plastic container. The investigation did note that the staff member has had five allegations
of abuse and neglect in the last year. The staff member was found to have verbally
abused other people who reside at BSDC and had shown disregard for another person’s
dignity and respect.
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(Incident #051)—A man who resides at BSDC grabbed a gelled cup of tea while
out of staff supervision. He was previously placed on one-to-two supervision while in the
presence of food and liquid, allowing for staff to immediately intervene. He has a G-tube
and is not allowed to have food or liquids. Staff had not passed out supervision cards at
the beginning of the shift and only passed them out when this incident took place. BSDC
investigation concluded: He was neglected.

(Incident #052)—A direct care staff member reported to her supervisor that she
overheard a Social Worker talk to a woman who resides at BSDC in a disrespectful way.
The staff member stated that she heard the Social Worker talk in a similar fashion days
before. BSDC investigation concluded: The Social Worker did not verbally abuse the
woman, as it was clearly stated in her Behavioral Modification Plan to use a stern voice
with her. The staff member was reprimanded for not making a report sooner, as she stated
she had heard a similar interaction several days before.

(Incident #053)—A woman who resides at BSDC was allowed to go to the
beauty shop unsupervised when her supervision level was such that she required someone
to go with her. When staff realized that she went without supervision, a direct care staff
member went to sit with her and walk her back to her home. BSDC investigation
concluded: There was no neglect, as there was a meeting taking place at this time that
changed her supervision requirements. This change would allow her to travel
independently.

(Incident #054)—A woman who resides at BSDC was placed in mechanical
restraints without the authorization of the Qualified Mental Retardation Professional
(QMRP). The BSDC staff person made two phone contacts with the QMRP and thought
she had authorization to place this woman with a disability in restraints. The BSDC
investigation concluded this staff person had abused/neglected her in not receiving
appropriate authorization. %’

(Incident #055)—A woman who resides at BSDC was discovered in the kitchen
eating corn chips. She has a G-tube and is not able to have food or liquids. The staff
member that was assigned to her care put her to bed, completed his paperwork, and left
without letting other staff know that he was leaving. Monitoring devices that were to alert
staff to her movements were not in place. BSDC investigation concluded: Staff member
assigned to this woman was negligent.

(Incident #056)—A non-verbal woman who resides at BSDC was discovered to
have bruising on her left arm. Staff took her to the Beatrice Community Hospital and she
received x-rays. It was determined that she had a fracture of the surgical neck of the left
humerus and a fragment fracture of the humeral head. Hospital staff described the injury
as a “shattered shoulder caused by blunt force trauma.” BSDC investigation concluded:

47 CMS surveyors cited state officials at BSDC in 2006 for misuse of mechanical and chemical restraints. See
CMS Statement of Deficiencies and Plan of Correction for the Beatrice State Developmental Center (Survey
Completed 09-29-2006) (1-413) 301-303, 315-327.
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Undetermined cause of injury. BSDC staff was not found to be abusive or neglectful to
the non-verbal woman with a disability who could not participate in the investigation.

(Incident #057)—A 76 year old woman who resided at BSDC died while in their
care. BSDC staff had assisted her to bed after her evening snack. While eating her
snack, she vomited approximately two cups of kool-aid but was able to get up and go to
bed. She had a history of reflux and had 12 incidences of reflux from March 2007 to July
2007. After going to bed, staff heard a loud noise coming from her room, and upon
entering found her on the floor unresponsive and not breathing. Staff contacted
emergency personnel and began performing CPR. When EMS arrived they asked if there
was a Do Not Resuscitate (DNR) order. A DNR order was found; however, a new
guardian had been appointed in April 2007 and a new DNR had not been signed by the
guardian. Life-saving measures were discontinued under an invalid DNR order. BSDC
investigation concluded: The Social Worker in charge of the woman’s care had neglected
her by not having a valid DNR order. An autopsy is being completed at this time.

(Incident #058)—A staff member left for a break which left one staff member to
supervise seven people. The women who live in the home require increased supervision
levels at times. BSDC’s internal investigation concluded that the staff member who left
on break neglected the women in her care.

(Incident #059)—BSDC investigation of several people who reside at BSDC found
various states of neglect by a third shift staff person. The staff person was found to have
neglected these individuals even though he reported that they were all attended to during
his shift.

e One person was found to have wet bedding and her brief partially off.

e A second person was found to have dried feces on him and his bedding (top sheet,

fitted sheet, and comforter).

e The third person was found wearing a dry brief but his bedding was wet and there

were soiled wipes on his bed.

e A fourth person had his brief under him and he was wet.

e A fifth person was found to have a wet spot on his bed that was the size of a

basketball.

e A sixth person was found completely soiled in his brief.

(Incident #060)—A woman who resides at BSDC was found in the women’s locker
room having a seizure. She was on enhanced supervision-visual supervision during
waking hours. When another staff member found her in the locker room, she was not
being supervised. BSDC investigation concluded: The staff member assigned to her
neglected her by not providing appropriate supervision.
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AUGUST 2007

(Incident #061)—A woman who is non-verbal and who resides at BSDC went to
the BSDC Outpatient Clinic for an examination when a staff member saw a red area in
her pubic region. BSDC investigation concluded: Because she had a history of using
objects, such as dolls for masturbating, this “may be the cause of injury” and that the staff
did not abuse or neglect her. However, because she is non-verbal, she was not able to
communicate what happened or how it happened, and thus she could not actively
participate in the investigation process.*

(Incident #062) August 3, 2007--A man who resides at BSDC was discovered in
his bedroom with a toothbrush covered in feces, feces on his tee-shirt, shorts, and bed
sheets. He was transported to the Beatrice Community Hospital for an examination. He
does not like doctors and the Emergency Room doctor told the staff to take him home as
it was too much of a “hassle” to try and examine him. During the BSDC investigation,
staff reported that the man has a history of inserting his fingers in his rectum. BSDC
investigation concluded: He was not sexually assaulted and that he inserted the
toothbrush into his own rectum. BSDC staff was not found to have neglected this man
with a disability because supervision was being provided.*

(Incident #063)—A staff member reported overhearing another staff member call
a man who resides at BSDC a “freak” and said, “fuck you” when the man said he did not
want to go to bed. BSDC investigation concluded: Verbal abuse did take place. During
the investigation, the reporting staff member stated that she had overheard this same staff
member verbally abuse people who receive services at BSDC in the past.

(Incident #064)—A man who resides at BSDC was discovered on the beginning
of first shift with dried feces under his fingernails, covering his left hand, outside his
briefs, on his sheet, surrounding his penis and scrotum, and matted to his pubic hair. A
staff member reported that another staff member who was responsible for his care was
“careless.” BSDC investigation concluded: The staff member neglected the man in his
care. The staff member responsible for him had previously been written up for three other
work deficiencies. In these deficiencies, the staff member reported very similar situations
of leaving people in soiled briefs.

(Incident #065)—A man who resides at BSDC was not taken to the restroom,
checked, or changed for 5 %2 hours during first shift. His clothes were wet with urine and
he had feces coming out of his briefs. The staff member in charge of his home that day
had just returned from a 5 % week suspension due to a finding of substantiated neglect on

8 Although the facility was previously cited by CMS for its failure to ascertain the cause of the injury and the
incident is marked as an “injury of unknown origin” the facility then compounds its initial deficiency by not initiating
intervention measures to prevent it or similar injuries from occurring in the future. CMS found this failure to be in
violation of federal standards as contained in the regulations. See CMS Statement of Deficiencies and Plan of
Correction for the Beatrice State Developmental Center (Survey Completed 04-20-2007) (1-192) 2-3. CMS Statement
of Deficiencies and Plan of Correction for the Beatrice State Developmental Center (Survey Completed 09-29-2006)
(1-413) 43-72.

“9 1t is logically impossible to claim that” appropriate” supervision of any kind would allow an individual in
the care of the facility to insert a toothbrush into his rectum.
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another person who receives services at BSDC. BSDC investigation concluded: Staff
level of care was neglectful of the man’s needs and “did not comply with ICF/MR level
of care.” Even though this was the staff member’s second offense, the discipline involved
“informal counseling” and she returned to work ten days later.*

(Incident #066) Incident Observed by NAS Case Advocate—A man who
resides at BSDC was able to gain access to food when the staff member assigned to him
turned around and was not providing appropriate supervision. The man is on a restricted
pureed diet. He went to the refrigerator and was able to gain access to a whole pie, an
onion, and one other item. The NAS Case Advocate observed two BSDC staff members
assisting him to sit by forcibly pushing him down by his head. The NAS Case Advocate
reported the staff actions to the BSDC supervisor of investigators. BSDC investigation
concluded: Abuse occurred in this incident. One of the staff members who pushed him
down by his head was returned to work with the consequence of having “informal
counseling and teaching component.”**

(Incident #067) Incident Observed by NAS Case Advocate—A man who
resides at BSDC was talking with a staff member. He called the staff member a jerk and
the staff member replied, “no, you’re the jerk.” The staff member engaged in similar
interactions for about 15 to 20 minutes. The same man kissed a female staff person on
the cheek and a male staff member told him that he was going to call her boyfriend and
have him “kick his butt.” The same staff member told the man that he was going to have
the female staff’s boyfriend “take care of him.” The NAS Case Advocate observed the
incident and reported the staff actions to the BSDC supervisor of investigators. BSDC
investigation concluded: Staff verbally abused this man in both incidences.

% BSDC has averaged nearly 100 vacant positions for months, necessitating significant overtime by existing
staff and the shuffling of staff between residential units to cover for vacancies. Consequently, continuity of care in the
implementation of individual habilitation plans has been severely compromised. Furthermore, from January 2007 thru
August 14, 2007, 165 BSDC staff members were suspended pending investigations of allegations of abuse or neglect.
Twenty-three (23) staff